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FOREWORD 



In commending the following dissertation — written while in 
London — to the notice oE the public, the author is not a little 
diffident. The number of topics discussed in these pages is so wide 
and the access to first-hand information is so restricted that miastate- 
ments and inaccuracies are inevitable here and there. Besides, the 
method of treatment here adopted necessitates a rather jumpy and 
disjointed sort of discourse. Consequently, the number of omissions 
— e.g. the historical background — will be found to be considerable. 

On the other band, the author feels that the need of some such 
book fully justifies his rushing in where aogela fear to tread. For, 
of standard works dealing with the history of China, its foreign 
relations, its customs and institutions, its industries and natural 
resources, its fauna and flora, etc., there is not a dearth. But the 
subject of China's treaty relations, or of the legal obligations arising 
out of such conventional relations, seems to have been left severely 
alone. Not a few, indeed, have dealt with, in the form of a brochure 
or monograph, one or more of the topics discussed herein, but au 
all-embracing survey of China's treaty obligations in the light of 
present day world conditions is atill lacking. The work which 
comes nearest to our expectations ia, perhaps. Dr. Y. K. Wellington 
Koo*8 " Status of Aliens in China " — an excellent treatise which may 
well rank as a vade-mecum for the foreigners in this country. But 
it does not discuss all the questions connected with the various phases 
of the legal obligations arising out of the treaty relations between 
China and other states. 

The present ^'olume, therefore, represents no more than the 
results of an attempt to answer the questions which others have left 
unanswered. It is not intended to displace the numerous publicationa 
which the author himself has consulted in the course of hia 
researches. Kather it is to supplement them with what still remains 
to be added. Therefore its only claim, if any, to originality is, 
perhaps, the method of treatment here adopted. 

The subject of China's treaty obligations offers a wide region for 
the patient investigator, and in these pages the bare fringe only of 
this virgin field has been touched. More light and attention should 
be bestowed upon the different phases of this important question, 
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and it ia sincerely to be hoped tLat many coadjutors, both foreign 
and Chinese alike, will delve further into this treasure-trove. If so, 
the efforts of the author to break the iirst sod will have been amply 
rewarded. 

Approved last July by the University of London, the thesis as 
now published has been slightly revised and somewhat enlai^ed. 
Four new treaties and agreements have been added at the last 
moment, after the printers had already printed off the thesis proper. 
Hence the absence of any reference thereto in the body of the book. 

The relations between China, Mongolia, and Kussia are usually 
obscure to all but the well-informed ; ao the recent treaties and agree> 
ments between these three states are here inserted (Appendix iC). 
Since the present volume deals with China's treaty obligations, 
one naturally expects to find some specimen copy of China's treaties 
with foreign powers. Accordingly, the Sino-Swedish treaty of 
commerce and navigation of 1908 is here included (Appendix F), 
as it consolidates what other nations have already obtained since 
1842. As a rule, the treaties and conventions, etc., are brought 
down to January, 1916. The only exception, however, occurs in the 
cas* of the Cheng-chia-tun dispute with Japan, the notes exchanged 
in the settlement of which are here included (Appendix G). Bfad 
in conjunction with the Japanese treaties of 1915 (Appendix B), it 
will aptly illustrate the nature of the obligations which are imposed 
on China. 

To those who contemplate investigating more thoroughly into 
the subject of the present volume, the British Parhamentary Blue 
Books and the United States Foreign Relations volumes, both 
published regularly, as well as other similar official publications, can 
be heartily recommended. It is usual to regard such publications as 
so much tedious reading, unentertaining and dry as dust, but that 
impression requires modification. For the author's experience has 
been one of genuine delight, as he waded through the play and 
interplay of thoughts, ideas and emotions contained within those 
bulky volumes. Published generally some four or five years after 
the events recounted therein had occurred, the despatches and 
telegrams which then passed between a government and its represen- 
tatives in the country to which they were accredited, now read 
almost like romance. This exchange of views constitutes the almost 
only authentic indication of the true attitude of the government 
concerned on any given subject, and so is indispensable to all 
investigators. 

Here is where a Chinese student of political history is greatly 
handicapped. Such publications in Chinese aa the British Parlia- 
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mentary Blue Books and the United States Foreign Kelationa 
volumes, whieli are accessible to the public on payment of just the 
actual cost of printing, are pitictically unknown. In fact, it was 
only (luring the last two years that some such departure has been 
made. And, as a result, we have China's Official History(in English) 
of the 1915 Sino-Japanese Treaties (Appendix B), and the Chinese 
Official Communique (in English) on tlie Cheng-chia-tun Di$pute 
with Japan, as well as the text of the documents -exchanged th^^wittt 
(Appendix O). .That is a step in the right direction, and it is much 
to be hoped .that the Peking Government will, in future,i do more to 
enlighten the public on the merits of any international dispute 
whenever arising.- For such publicity will stimulate its. pepplft 
to show ^greater interest in their international problems andj at the. 
same time, assist those, who desire to pi-esent China's version,' which 
is generally unknown, of any given ease before the bar of piiblio 
international opinion, . 

To the nilmeroDs friends and public institutions — e.g. the British' 
Museum Reading Room and the Colonial Office Library, London — ' 
who have helped iiim in the completion of this volume, the author 
desires to express his indebtedness. But an especial debt of gratitude 
is- due to Sir John Macdonetl^ K, C. B., LL. D., Professor of Com- 
parative Law,University of London, etc., under whose supervision the 
author was placed iu the course of his preparation, whose continual 
encouragement has been a source of never-failing inspiration,' add 
who has here contributed a prefatory note; to Dr. Wu Ting-fang, 
formerly Chinese Minister to tlie United States and lately Minister of 
Foreign Affairs, etc., who has also very kindly written a preface to- 
this volume; and to Dr. Hawkling L. Yen, Editor of the "Chinese 
Social and Political Science Review," and Author of "A Survey of 
Oonatitutidnal Development in China," for invaluable assistance. 

Peking, Jtihj, W17. M. T. Z. T. 
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PREFATORY NOTE 



I hare been aaked by my frimd, Dr. Tyau, to add a preface to 
this Tolame, I do 90 with special pleasure at this time. To hia own 
eouatrymen it cannot fail to be of supreme interest. It will scarcely 
be less so to Englishmen. They are, for the most part, ignorant of 
Uie recent history of the relations of their country to China; probably 
their memory is chiefly that of wars which the}' would fain forget 
And of the relations of China to other European States, of that com- 
plicated 8to£y lucidly described in this volame, of the mass of treaties 
which Dr. Tyau disentangles and classifies, probably they know even 
less. I am not forgetting the existence of useful books and compila- 
tioDB on the subject; for example, Hertslet's Chinese treaties, publish- 
ed at the instance of the Foreign Office, from 16S9 to 1907. No 
hook, to the best of my belief, collects and analyses the voluminous 
materials with the care which Dr. Tyau has shown. 

The volume appears opportunely. If once excusable, ignorance 
ought now to end. For China a new era is opening. Her inter- 
course, politically, commercially and not least intellectually with 
Europe, and, I would hope, especially with England, must increase. 
With her new Government, her vast population, Ler undev^oped 
wealth, her extraordinary, probably unequalled, aptitude for as- 
simitating true European culture, while retaining what is best in her 
own civilisation; and, not the least asset, the universal reputation of 
the Chinese merchant for probity, her trade mustexpand. With this 
country it is already, and indeed for many years has been, great. I 
see many reasons why it should still further grow, now that her 
policy of isolation has ceased. It is to China in particular we must 
look for an expansion of pur trade in the Far East. 

The readers of Dr. Tyau's volume will learn, perhaps for the first 
time, that this policy of seclusion, so much criticised, is of compara- 
tively recent origin and was for a time at least not without justiiica- 
tion. Her rulers were in the sixteenth century, on the whole, tolerant 
and friendly to foreigners. " It was only when the newcomers had 
committed Sagrant excesses against Chinese rights and property that 
it was compelled in self-defence to close its portals." "Up to the 
sixteenth century China bad consistently encouraged foreign inter- 
course." Iteligious toleration was the rule. The Jesuits entered 
China at an early date and obtained great power and favour. Perhaps 
( iv ) 
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tW impartial kJB^Han would somewhat qualify theae statMaeota. 
Bot iherff Is no question that at a time when European States were 
distruitful ^f straogen; when eveiywliere persecution for differences 
of opinion prevailed; when heretics were burnt at the stake, the 
Chinese GoTemment had promulgated principles of toleration and 
practised them. It was only when the foreigner caused dissension 
that a policy of ezcluaion was ad(^>ted and that a change — it is true, 
a brusque change — took place. 

The narrative deals only with treaties. But treaties are the 
outward and visible sign of foreign relations, in many ways the best 
histoiy, the quintessence, of their true nature* It is significant that~' 
almost all the treaties concluded for some years with China and 
indeed, until recently, belong to the class known to jurists as iniquum 
foedvg, the imposed treaty ; they are not spontaneous agreements freely 
ebtered into by the parties ; some of them are rather of the^nature o^ 
what Roman jurists twmed dediiio. Tiie narrative tells of the grant- 
ing at large rights to foreigners in derogation of Chinese sovereignty. 
I would not seek to make the author of this volume responsible for 
any of these prefatory words; but in my view, it is the duty and the 
interest of Western States to do all that they can to preserve the 
integrity of China in the letter and spirit, to strengthen her Govern- 
ment and, as quickly as possible, to undo all that has been done to 
weaken her. The rest of the world will gain by her strength. 
Nothing is more likely to cause dissensions in the East among 
Western Fdwers themselves than a continuance of a regime which 
twds to weaken her. It is for the iutorest of the West that China 
should be united, peaceful and strong. Tbe Capitulations which I - 
have in mind are in every country where they exist a cause of 
weakness, a symbol of inequality. However careful the Western 
Powers may be not to press their rights, the system of exterritoriality y/ 
impairs the authority of the Government. Japan has abolished it. 
As Dr. Tyau shows, it has many drawbacks and produces much 
inconvenience, not confined to Chinese. Turkey abolished the 
capitulations before she became a belligerent. Perhaps we shall soon 
se* China free from these trammels, tbe removal of which, to quote 
Sir Bobert fiart, "would widen and not restrict the field for both 
merchant and missionary, would do away with irritating privileges, 
and place native and foreigners on the same footing/' " Bestore 
jurisdiction (to the Chinese) and the feeling of responsibility to 
protect as well as appreciation of (foreign) intercourse will at once 
move np to a higher plane." Great Britain has given conditional 
assent to tbe abolition of these leading strings. It will be to the 
honour and advantage of this country if she early consents to the 
termination of this tutelage. 
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- ' : Thi Western world eabnot butwalch -with interest the entnmce 
intO'full political life of about one^fifth bi one-quarter of the human 
mce. Hemetnber that they are not unprepared for their new duties.' 
It IS .not a case of a despotically governed people taking up the heavy 
task of self-government. To-quote one of the : /shrewdest Western 
ob9ervers,>" the Chinese practically in actual life are one of the freest 
/people on earth." "China is one of the mostMSemocraticcountries 
1/ on earth." Her people, saya the saine observer, "have a genibs 
for self-government." They are "a nation of free men." Such is 
also Mr. Colquhoun'a view. He describes China " as a vast self- 
governed, law-abiding Society, costing practically nothing to maintain 
and having nothing to apprehend save' natural calamities and 
national upheavals."' Just as the Zemstvos have been a preparation 
to Russia for her new life, so will the ancient local institutions of 
China, never much impaired through all the vicissitudes ' of the 
Central Government, prepare her for her new and lai^er life. 

Much remains to be done before the barriers between China and 
the West are broken down. Nations may'long remain strangers and 
uuknown to each other after tlieir territories have been accurately 
mapped. There are moral discoveries to be, yiade aftei: . the geogra- 
phical are complete. It has often been so: It is still so with China. 
We know little of her, and she perhaps, as little of us. The coipity 
of nations becomes much more than a phrase only when it implies a 
sincere desire to understand ways of thought and custo^is dissimilar 
to our own and to defer tliereto. Outside the region of treaties much 
must be done. But these, so often in the past instrqments ;of 
jmmiliation to China, must be amended. " There must be,' ' in 'Df . 
Tyau's words, "both give and take, and not all give and no take..". 

These are times of exalted nationalism; this or that country ot 

/ race is to be iiber alles ; this or that people are the chosen of Heaven: 

^ In spite of the excesses of racial intolerance, pride and self-sufficiency, 

there is emerging a conception of civilisation not as uniformity arid 

conformity with any one standard, but as composed of varieties of 

cultures ; not the pre-eminence of any one race, but recognition of the 

value, each in its own way, of man}-. The fulfilment of th^t concept 

tion will be helped, the world will be enriched, by the entrance, into 

their full life of many millions of persons of great capacity and habits 

of industry, with a distinctive history and ideals of their own . For 

that change, which may not be far off, this book is a preparation. 

London, May, 1917, John Macdokell. 
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PREFACE 



The subject of the legal relation^ existing between Ohina and 
tbe foreign Powera ig one of enormous complexity. There are, first 
of al], the general principles of international law governing dealings 
between states, principles, by the way, which are apt to be forgotten 
when a controversial matter arises for decision. Then there are the 
express provisions of treaties and documents, not always very clear in ' 
their meaning and sometimes very different in the Chinese and' 
foreign texts. Lastly, there is a body of rules wiiich are termed 
customs and usages; very intangible and indefinit«, consecrated not 
necessarily by user from '| time immemorial," but it may be sin^ply 
because the thing has been done once before that it is thereafter for 
all fature time quoted as precedent; not always legal from the 
standpoint of the general rules of the law of nations or even of treaty 
stipulations; and of which no particular person seems to t)e tho 
proper judge and interpreter. 

Tbe range of topics, too, is a very broad one. It extends from 
the customs duties and immigration to the quarters used for the 
foreign legations and ,the terms of address between Chinese and 
foreign officials. Into this intricate maze others have indeed 
ventured but only to explore certain portions of the dangerous 
ground, and it remains for Dr. Tyau to be the first, S9 far as I am 
aware, to make a comprehensive and systematic survey. The book 
gives evidence of wide and painstaking research and is a very 
creditable work. As many of the subjects dealt with are highly 
controversial and, indeed, stiil form the topics for many of the 
despatches which pass almost daily between. Chinese and foreign 
ofEcials, it is of course not to be expected that every reader will agree 
with ihe views propounded. But, in any ease, he has done good 
service by presenting both sides of the question, and no one can deny 
the fair and judicial treatment which he gives to the different' 
problems. 

The book concludes with an appeal for a revision of the treaties. 
Needless to say, it takes two to make a bargain, and while China is 
more than willing to do so, the Powers appear by no means anxious 
to meet her desires. In r^ard to the more ambitious aspiration to 
abolish extraterritorial jurisdiction in China, it is true that much has 
( vii ) 
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to be done by ber before she can make the formal proposal. But 
there are many other things antiquated, absurd, or unjust to her for 
which there is no excuse for any delay. 

Take, for example, the case of the tariff. By the Protocol of 
1901 following on the Boxer troubles, China bad imposed upon ber 
a crushing indemnity, and in order to enable her to p^ it, the 
import tanff waa permitted to be raised to an effective 5%. As it 
waa also stipulated that ad valorem duti^ were to be converted into 
speciiic duties wherever possible, the tariff was fixed in 1902. Since 
then the prices of the commodities have greatly arisen even before 
the present war, but in spite of repeated efforts on the part of China 
to procure a revision of the tariff, so that it may be brought up to the 
effective 5 % stipulated in the treaty, nothing has been done. 

The injustice of this state of things is obvious, considering the 
serupulons manner in which the Boxer indemnity obligations have 
been met by the Chinese Government. Aud this, too, is not so much 
a revision of the treaty as a revision of the tariff in accordance with 
the provisions of the treaty. If it is so difficult to get this thing 
done, which seems to be such a matter of course and to be due to 
China by justice and by treaty, one almost despairs of other things. 

However, we have heard the public pronouncements of the 
statesmen of the Powers, that after the war justice and equality will 
rule among all the nations. We believe in them, and have great 
hopes of them. We expect that in carrying them out into practice 
in China, one of the first things that will be done will be a reasonable 
and equitable revision of our treaties. 

jkai, Jvly, 1917. Wu Ting-fang. 
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THE LE6AL OBUIiATIONS ARISING OUT OF TREATY 
REUTIONS BETWEEN CHINA AND OTHER STATES 



INTRODUCTION 

(A) SCOPE OF WORK 

"Treaty relations" connotea, bj ita very comprehenaivenesa, an 
assortment of docamenta. The ezpreseion includes agreements, 
arrangements, contracta, conventions, correapondence, declarations, 
memoranda, exchange of notes, protocola, and treatiea. In most 
countries, perhaps, some of these instruments will not be so designated ; 
in China, however, the same solemnity appears to be attached to all 
such documents. 

Nature oi The treaty relations between China and other states 

Treaty Re- consist of negotiations entered into with either (a) 
latioiu. individual states separately; or (b) two or more states 
jointly and severally — e.g. the international protocol of 1901; or (c) 
treaty as well aa non-treaty powers — e.g. the universal Hague or 
Geneva conventions. In the present work the first two groups only 
will be considered, aa to include the universal conventions may take 
US too far afield.^ 

Economically, the eighteen states negotiating with China may be 
divided into three classes. AVe do not propose to discuss the question 
of political equality of states; we are, however, concerned with their 
legal equality. Consequently, such states comprise those whose 
commercial interests in China are either (a) lai^e, or (b) small, or 
(c) non-existent. In the first division we may place the eleven 
signatories of the 1901 protocol — viz., Auatria-Huiigary, Belgium, 
France, Germany, Great Britain, Italy, Japan, the Netherlands, 
Russia, Spain, and the United States; and in the third, the four 
Central and South American republics of Brazil, Chile, Mexico, and 
Peru. Tiie other three states — Denmark, Portugal, and Sweden — 

1 To the following univereal conventions China is a aignatory: — Hague 
Conventioni, 1899-1907; Geneva Convention, 1906; Convention relating to Hospital 
Ships, 1901; Convention for the Creation of an International Agricultural Institute, 
1906; Hague Opium Convention, 1911. To the following sheia an acceaaor;: — Con- 
vention for the Publication of Cnatoms Tarifis, 1690i Geneva Convention, 1864; 
UniveTBal Foatal Convention, 1874-1906; UniversBl Parcel Post Convention. 
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occupy an intermediate position; for, notwithstanding their non- 
signature of the above protocol, they are likewise direct beneficiaries 
of its indemnity clauses.^ 

Cbualficatlod In the majority of cases the treaty relations entered 

ofTreatles. into between China and separate states individually 
resemble one another. As a general rule it may be stated that, given 
the same set of circumatanees, certain features which are regarded as 
essential from the point of view of the treaty powers, invariably 
appear in all similar instruments. AVhat these features are will, of 
course, depend upon the nature of the agreements as well as the 
interests of the powers concerned. For example, as between China 
and all the states negotiating with her, the stipulations regarding the . 
appointment of diplomatic and consular agents and the grant of 
extra-territoriality are conspicuous by their presence. In the second 
place, as between China and the states whose commercial interests 
therein are either appreciable or of great proportions, such features 
are represented by provisions respecting commerce, navigation, tariff 
imposts, consular matters, customs regulations, ete. In the third 
place, as between China and those states who do no trade with her, 
the detailed clauses regarding commerce and navigation, etc., are 
replaced by those guaranteeing to the Chinese residing within the 
territories of the latter the most-favoured-nation treatment in respect 
of the enjoyment and protection of their rights and privileges. The 
most- favoured -nation clause is, however, retained, so that the com- 
mercial clauses not stipulated in their own treaties may be invoked 
whenever they are ready to avail themselves of their benefits. 

In the group of treaties concluded between China and the 
commercial states is found much scope for diversity, particularly in 
the case of states possessing frontiers contiguous or conterminous with 
those of China. Commencing with the delimitation or rectification 
of frontier boundaries, the subjects of negotiation may enter into 
territorial cessions or leases, the rtgulation of frontier trade and 
kindred matters, etc. In the case of states with interests peculiar to 
themselves, their treaties will provide for a modiis vivendi. Thus, 
some of the British and Portuguese conventions are concerned 
chiefly with the regulation of the trade in opium, whereas 
those of the American republics deal with Chinese immigration. A 
number of the Russian as well as British agreements attempt 
to find a solution for their frontier problems, whereas some of the 
latest conventions are designed to consecrate the principles of 
obligatory arbitration and the pacific settlement of international 
disputes. 



1 See t'n/ra, appendix A, tables. ^-. , 
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The above is a. bare outline of the subjects dealt with in the 
relations between China and ita treaty powers. In appendix A (infra) 
auch relations will he found analysed and dissected according to ,t_ 
their chronological order and subject-matter. The tabular arrange- 
ment therein adopted may help to make clear the nature and sequence 
of these relations. 

Natura of In the following pages an effort is made to set forth 
Obiixatloiu. the legal obligations arising out of such conventional 
relations. The nature of such obligations necessarily varies with the > 
n^otiations which called them into existence ; and the latter being 
diversified, the former must needs be extensive in operation. These 
obligations will be classified under three heads : — (a) obligations which 
spring from treaty relations of a political character; (b) obligations 
which emanate from treaty relations of an economic or commercial 
character; and (c) obligations which flow from treaty relations of a 
general character. The engagements affect both parties, although in 
the bulk they concern the principal state. Consequently, not only 
the obligations contracted by China will be discussed, but those of the 
states negotiating with her will likewise be reviewed. 
Need of Ro- Upon examination the obligations will be seen to 

vision. bear inequitably upon China, As they were incurred 
when she was least capable of asserting her rights, their irksomeness 
becomes apparent. Under the circumstances, it is perhaps obscure 
how far international good faith is predicated in such transactions; 
for, the minds of the contractors not being ad idem, it may be 
argued that the position of the party claiming any benefits thereunder 
is not unimpeachable. Moreover, the undertakings having been 
- contracted sixty or seventy years ago , are antiquated, and the doctrine 
of rebua sic kantibua may with good cause be appealed to. In short, 
the relations between China and other states need to be readjusted in 
harmony with its acknowledged status, the status of membership of 
the family of nations. 

(B) HISTORICAL SKETCH OF TREATY RELATIOKS 

Eigbt Pe- Before proceeding to discuss the extent and limits . 

riods. of these legal obligations, it seems desirable to sketch ' 

briefly the history of China's conventional relations for two hundred 
and twenty-seven years. Such relations may be said to fall under 
eight periods. The first period, extending from 1689 to 1839, is 
pi-eliminary ; the second, from 1842 to 1855, represents the first 
settlement; the third, from 1856 to 1858, the second settlement; the 
fourth, from 1859 to 1860, the third settlement; the fifth, from 1861 
to 1881, is the period of readjustment; the sixth, from 1884 to 1 895, 
witnesses the loss of dependencies; the seventh, from 1896 to 1901, is 
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the '* battle of concesaiona" and its aftermath; the eighth, from 1902 
et seq., represents restoration and final reconstrnction. 
Fint Period, At Nipcbu or Nerchinsk, on the Kusso-Cbinese 

1689-1839. frontier, was concluded on August 27, 1689, "the first 
treaty that was ever made by China with any foreign country." * 
It was a peace convention.^ The frontiers between the two empires 
were defined (arts. 1 and 2) ; the Russian fortified town of Albazin 
was to be "completely demolished, and the people residing there, with 
all military and other stores and equipment, are to be moved into 
Russian territory " (art. 3); "the subjects of either nation, being 
provided with passports, may come and go (across the frontier) ou 
their private business and may carry on commerce" (art. 5). 
Article VI thus embodies the elements of reciprocal extraterritoriality 
and the first functions of diplomacy: — "If hereafter any of the sub- 
jects of either nationality pass the frontier for private and legitimate 
business, and while in the foreign territory commit crimes of violence 
to property and life, they are at once to be arrested and sent to the 
frontier of their own country and handed over to the chief local 
authority, who will inflict on them the death penalty as a punishment 
of their crimes. Crimes and excesses committed by private people on 
the frontier must not be made the cause of war and bloodshed by either 
side. When cases of this kind arise, they are to be reported by the 
officers of the side on which they occur to the Sovereigns of both powers, 
for settlement by diplomatic n^otiations in an amicable manner." 

At Kiachta, on October 24, 1727, the second traitS de paisc was 
concluded.' This " remained in force till June 1858— the longest 
lived treaty on record." * The boundaries of the two territories were 
redefined (art. 3) , and the Russians were granted the right to send 
triennial trading expeditions to Peking (art. 4) as well es to 
establish. an ecclesiastical mission therein (art. 5). The mode of 
correspondence , was provided for (art. 6) , and rules for the mutual 
rendition of fugitive subjects were laid down (arts, 2 and 7-10). 
Subsequently in 1768, a supplementary extradition treaty was agreed 
upon,* and in 1792 a protocol was signed,* regulating the trade at 
Kiachta and intercourse between Russians and Chinese on the frontier. 



1 Macgowan, 534. 

* Treaties, I., 3-7. The document was drawn up in ILatin and translated into 
French by PSre Gerbillon and tiis associate, the Fortugueae Jesuit Thomas Perefra, 
who were appointed by the Chinese government to accompany its plenipotentiaries as 
interpreter to the contracting parties.— Mayers, 96. 

» Treaties, I., 9-17. 

• Williams, 91. 

■ Treaties,!, 18-20. 
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Pe- With the terminatioD of the first Anglo-Chinese 

ritKl.iS'tz- war China's conventioDal relations entered upon the 
'*"• second era, for at Nanking, on August 29, 1842, on 

board the British frigate Cfbrnwallia, was concluded " the first ' Treaty 
of Peace, Friendship, and Coininerce ' to which the sign manual of 
China had ever been attached on the new footing of equality." * Its 
provisions' include the opening of five ports — Canton, Foochow, 
Amoy, Ningpo, and Shanghai — to British trade and r^idence, and 
the appointment of consular officers thereto as the medium of 
communication between tbe Chinese authorities and British mer- 
chants (art. 2). The island of Hongkong was ceded to Great Britain, 
" it being obviously necessary and desirable, that British enhjects 
should have some port whereat they may careen and refit their shij^, 
when required, and keep stores for that purpose" (art. 3). The 
Co-hoQg monopoly was to be abolished and there was to be complete 
freedom of trade (art. 5). The mode of correspondence and inter* 
course between the officials of the two nations was laid down 
(art. 11), and an indemnity of twenfy-one milliou dollars' was to be 
paid — six millions "as the value of opium which was delivered 
up at Canton in the month of March, 1839, as a ransom for the 
lives of Her Britannic Majesty's Superintendent and subjects " 
(art. 4);* three millions "on account of debts due to British 
subjects by some of the said Hong merchants, who have become 
insolvent" (art. 5) ; and the balance as military expenses (art. 6). 
General regulations for trade were subsequently agreed upon and 
incorporated in the supplementary treaty of Hoomun Chai, October . /' 
8, 1843.' These include a tariff schedule* and the grant of extra- ( 
territoriality.'' 
' Lonaing, 247. 
'Treatiea, I., 189-1(14. 

* Between four and five millions sterling, — Davis, II., 136. 

* "This treatj in no naj legalised the opium trade between',India and China, but 
the article quoted undoubtedly is the justification for calling the war which preceded 
tbe signing ot that treaty, * The Opium War,' for, by compelling the Chinese govern-' 
ment to pay for contraband opium which had been destroyed by the Chinese 
commieuoner Lin, it was an official recognition on the part of the British govern- 
ment that opium might be trafficked in, and, in the event of seiinre and destruction 
China would have to make compensation." — Dr. Hamilton Wright, in 3 Am, 3, InL 
Law (1900), Supplement, 253-276. 

» Treaties. 1., 191-207. 

* Ibid., 167-190. "Our existing lea duty,amounting to an impost of at least 200% 
on the chief article of commerce with a. country whose highest tax on our trade does 
not exceed S%, is not only an act of national injustice towards China, but a standing 
exception and contradiction to the principles and practice of free trade"— 'Davis, IL, 
108. 

» Art 13, General Begolations. -^ , 

rczedbyCjOOgle 
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The first general treaty of friendship, commerce and navigation 
unheralded by the intervention of hostilities, was the treaty of 
AVanghia. concluded with the United States, on July 3, 1844.^ 
France came next with the treaty of Whampoa, October 24, 1844." 
These followed in the main the line of the British treaties," tli© 
principal addition being the stipulation for a treaty revision twelve 
years after the exchange of ratifications. Soon after Belgium obtained 
the requisite permission to trade, the instrument taking the form of 
a viceregal letter, dated July 25, 1845, in which were enclosed copies 
of the treaties with Great Britain, the United States and France, and 
an imperial decree granting the same on those terms.* Sweden 
and Norway followed two years later, their treaty of Canton, 
March 20, 1847," being a virtual reproduction of the American 
counterpart. 

Most-Fsvour- The " precious little" most-favoured-nation clause 

ed-Notioa first appeared in the supplementary treaty of Hoomun 
*^'»'^' Chai, Article VIII of which reads as follows :— '(The 
Emperor of China having been graciously pleased to grant to all 
fore^n countries whose subjects, or citizens, have hitherto traded at 
Canton, the privilege of resorting for purposes of trade to the other 
four ports of Foochow, Amoy, Ningpo and Shanghai, on the same 
terms as the English, it is further agreed that should the Emperor 
hereafter, from any cause whatever, be pleased to grant additional 
privileges or immunities to any of the subjects or citizens of such 
foreign countries, the same privileges and immunities will be 
extended to and enjoyed by British subjects ; but it is to be understood 
that demands or rmuests are not, on this plea, to be unnecessarily 
brought forward."") Four years subsequently the above clause was 
invoked, Article Vof the agreement of April 6, 1847, relative to the 
entrance of British subjects into the city of Canton, providing that 
"according to the American and French treaties, the building of 

iTreatiee, I., 473-608. 

* Ibid., 650-601. 

* " It is line to the Chineae govenuneat to say that this grant of trade to all 
nations npon equal terms was an inspiration of its own seoae of justice, as neither the 
emperor nor his commissioner hod any knowledge of the rule of international law, — 
' the most favoured nation,'— at that day even imperfectly obeerved by the Christiaa 
governments." — Foster, 77. 

* Treaties, H., 747. 

■ Ibid., 797-S47. After the dissoluliDn between Sweden and Norway, the former 
concluded a fresh treaty (Peking, July 2, 1908) with China, For text and additional 
article of May 24, 1909, see 101 Stale Papers, S45-952. 

■ Treaties, I., 201. Art. 54 of the Tientsin treaty ({••fin) extended the grant to 
include advantages "that T/iay have been w may he heredfier granted' ' by China to other 
nations. 
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churches in the five porta is conceded, and it is therefore agreed upon 
that a spot in the neighbourhood of the foreign factories, outside of 
them, may be rented for erecting one." * 

Third Period, ^he treaties^ signed at Tientsin, in 185S, with 

I856-18S8. Russia (June 13), the United States (June 18), Great 
Britain (June 26), and France (June 27), attempted for the second 
time to arrive at a satisfactory settlement.^ With the eseeption of/^ 
the Russian treaty, half of which was adjunctive of the treaties of 
Kuldja, July 25, 1851, and Aigun, May 16' 1858* (relative to 
delimitation and frontier-trade matters), the other three closely 
resembled one another. The existing treaties were recast; anew 
tariff was drawn up;" the trade in opium was legalised;* navigation 
along the Yangtse river was allowed;^ additional ports were opened 
to foreign trade and residence ; the passport system for inland trad© 
and travel was inaugurated ; the tolei-ation of the Christian religion 
was sanctioned;* and the residence of diplomatic representatives ^t 
Peking was conceded. 

Fourth Pe> According to the British and French treaties, the 

rlod, 1859- ratifications of the above conventions were to be exchang- 
'****■ ed at Peking within one year of the signature thereof. 

For this purpose the Anglo-French forces the following year put into 
Taku, intending to ascend the Pei-ho river and reach Peking by way 
of Tientsin. The Chinese offered to conduct the allied plenipotenti- 
aries thither by way of Pehtang, a landing-place a few railes further 
north.* The latter, however, insisted on adhering to their original 
intention. They attempted to storm the river defences, but were 
repulsed. Thus commenced the third Anglo-Chinese or second 



> Treaties, I., 210. 

'Ibid., 29-35; 509-524; 212-237, 243-274; 002-672 reBpectively. 

^ The hostilities which had preceded these treaties were confined to Great Britain 
and France, Che former to ^xact reparation for the Arrota incident, and the latter, 
for the death at a missionary,— Walrond, 177, 209; Foster, 224; McCarthy, 
164-185. 

* Treaties, I., 21-26, 27-28 respectively. 

' Shanghai agreement, Nov. 8, IbSS, Rules of Trade. 

* Ibid., Rule 5, " r^iarding certain commodities heretofore contraband," 
paragraph I. 

^ Art. 10, Sritieh. This stipulation is not mentioned in the other conventions. 

B This is a formal recognition of what was already granted in 1S44 to France after 
the signature of tbe Whampoa treaty. "Davis, II., 222-228; Eames, 661-653; 
Martin, ISZ. 

* The Rnerian and American treaties were silent as to the place for the exchange 
of ratiflcatiAns, so the formality was efi'ected at Peking and Febtang. — Williams, 
316-818; Foster, 848-262; Martin, 195-202; Morse, 677-582. , , . 

I ,., i.A.(.K>^lc 
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Franco-Chineae war.^ The convention which restored friendly 
relations, wan signed at Peking, in 1860 (British, Oct. 24; French, 
Oct. 25) .The Chinese government expressed ita "deep regret" 
for the Taku "misunderstanding" and reconfirmed the Tientsin 
provision for the residence of foreign ministers in the capital. It 
ceded to Great Britain (art. 6) that portion of the township of 
Kowloon which had previously been leased in perpetuity, as a 
dependency of Hongkong; and engaged itself (art. 6, French 
convention) to make indemnification for " all such churches, schools, 
cemeteries, landa, and buildings as were owned on former occasions " 
by Roman Catholic Christians, but the money was to be handed to 
the French representative at Peking for transmission to the mission- 
aries in the localities concerned.^ 

FUtli Period, During the next score of years the following states 

1861-1881. entered into treaty relations with China: — * Germany 
(Tientsin, September 2, 1861); Portugal (Tientsin, August 13, 
1862); Denmark (Tientsin, July 13, 1863); the Netherlands' 
(Tientsin. October 6, 1863) ; Spain (Tientsin, October 10, 1864) ; 
Italy (Peking, October 26, 1866); Austria-Hungary (Peking, 
September 2, 1869) ; Japan (Tientsin, September 13, 1871) ; Peru 
(Tientsin, June 26, 1874); and Brazil (Tientsin, October 3. 1881). 
With a few modifications, these late-comers followed the principles 
laid down by their predecessors. 

The Portuguese treaty was not ratified ; it was, however, revived 
in the Peking convention of December 1, 1887," whereby Macao waa 
ceded in perpetuity to Portugal (art. 2), in return for the letter's 
engagement " to co-operate with China in the collection of duties on 
opium exported from Macao into Chinese ports, in the same way, 
and as long as England co-operates with China in the collection of 
duties on opium exported from Hongkong into Chinese ports 
(art. 4). 



* '"The Chinese were accused of bringing it about by treachery. But were 
tbey wTong in barring ttic way to a city that waa not opened by treaty?*' — lilBrtin, 
103. 

* Treaties, I., 238-242; r(73-67S reapcctively. 

s " Wc must suppose a French army entering London and there dictating the 
conditions at peace, and among otliere one that ali church property contiacated by 
Hentj VIll should forthwith be restored to the Boman Catholic church by the present 
holders, however acquired, and without compenHation, and that the French govern- 
ment shoaid be appealed to in order to enforce the vigorous execution of the 
stipulation. "—Sir Rutherford Alcock. cited in Briiikley, XII., 118-118. 

* Treaties, II., 861-027; 987-1008; 1013-1085; 106^-1031; 1086-llU; 1I29-U79; 
1183-1230; 123S-13I2; 1474-1483; 1439- 11»0 respectively. 

■ Ibid.. 1010-1033. 
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i---»i__ Ii addition to ita treaty of frieudahip, commerce 

grauoB. ^^^ navigation, Peru concluded on the same date a 
special convention relative to Chinese immigration;^ " in view of the 
representations that have been made to the effect that some of these 
are suffering grievances," the Chinese government could despatch a 
commission i h investigation into the condition 

of Chinese ii >f Peru," and the latter goverment 

would give t. ; assistance in the fulfilment of its 

duties." ^ 1 y a kindred agreement was signed 

at Peking, oi ' between China and Spain, the 

two govemn sirous to establish on a new basis 

the emigration of Chinese subjects to the island of Cuba, and in order 
to avoid any further complication which might hereafter arise."' 
. The Sino-Araerican treaty of Washington, July 28, 

Tr««ty. 1868, is a noteworthy document.* It declares China's 
right of eminent domain or dominion over its lands and 
waters (art. 1); it sets forth the rights of Chinese residents in the 
United States (articles 4 and 7); it recognises "the inherent, 
inalienable right of man to change his home and allegiance, and also 
the mutual advantage of the free migration and emigration of their 
citizens and subjects respectively from one country to another, for 
purposes of curiosity, of trade, or as permanent residents," and binds 
both governments "to pass laws making it a penal offence for a 
citizen of the United States or Chinese subject to take Chinese 
subjects either to the United States or to any other foreign country 
(or vice versa) without their free and voluntary consent " (art. 
5). "The United States, always disclaiming and discouraging 
all practices of unnecessary dictation and intervention by one nation 
in the affairs or domestic administration of another, do hereby freely 
disclaim and disavow any intention or right to intervene in the 
domestic administration of China in regard to the construction of 
railroads, telegraphs, or other material internal improvements;" if, 
however, hereafter, Cliina shall determine upon executing such 

1 Trestiw, II., 1471-1473. See 102 Sute Papers, 3M-39et, for the new protocol of 
Lima, Aug. 28, 1S09. 

* In proof of ita iincerity the Peruvian government " will compel the employer! 
of Chlneee immigrants whose contracts have expired, and in which it may have been 
etipniated that they shall be sent back to ChiDs, to provide them with pasaagee back 
to their native country if they be desirous of returning to China;" and likewise where 
"do stipulation is made for the return passage on the expiry of the contracts, and 
provided that the immigrante shall express a wish to return to China but sliall be 
without the means of providing their own passage, the Peruvian gavemm^^fafjJI 
canse them to be repatriated gratuitously in the ships which leave Peru for CI^PT^' 

■ Treaties, II., 1115-1125. 

*TreaUe8, 1., 628-531. 

I .-.zcdbvGoot^le 
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undertakings "and shall make application to the United States or 
any other Weatern power for facilities to carry out that policy, the 
United States will in that case designate and authorise suitable 
engineers to be employed by the Chinese government, and will 
recommend to other nations an equal compliance with such applica- 
tions, the Chinese government in that case protecting such 
engineei^ in their persons and property, and paying them a 
reasonable compensation for their services " (art. 8). 
■ United states. Twelve years later two further conventions were 
1880. concluded at Peking, on November 17, 1880, the first 

r^ulating Chinese immigration into the United States,^ and the 
second concerning commercial intercourse between the two nations.* 
The former provides in the preamble that, *' whereas the government 
of the United States, because of the constaiitly increasing immigration 
of Chinese labourers to the territory of the United States, and the 
embarrassments consequent upon immigration, now desires to 
negotiate a modification of the existing treaties which shall not be in 
direct contravention of their spirit;" therefore, " whenever in the 
opinion of the government of the United States, the coming of 
Chinese labourers to the United States, or their residence therein, 
affects or threatens to affect the interests of that country, or to 
endanger the good order of the aaid country or of any locality within 
the territory thereof, the government of China agrees that the 
government of the United States may regulate, limit, or suspend 
such coming or residence, but may not absolutely prohibit it" 
(art, 1) .' In return, it was mutually agreed in the latter treaty that 
" Chinese subjects shall not he permitted to import opium into any 
of the ports of the United States; and citizens of tlie United States 
shall not he permitted to import opium into any of the open porta 
of China, to transport it from one open port to any other open port, 
or to buy and sell opium in any of the open ports of China" 
(art. 2).* Accordingly, " this absolute prohibition, which extends 
to vessels owned by the citizens or subjects of either power, to foreign 
vessels employed by them, or to vessels owned by the citizens or 
subjects of either power and employed by other persons for the 
transportation of opium, shall be enforced by appropriate legislation 
on the part of China and the United States; and the benefits of the 

iMalloy,!., 237-239. 

* Ibid., 239-241; Treaties, I, S32-S3S. 

* The treaty of March 17, IS94, honever, Btipnl&ted that Bucb laboniera mig;bt be 
prohibited from admiseion into the United States for a term of tea years. — Halloy, I., 
241-248. This yiae however termmated on Dec. 7, 1901.— Foster, 299-306. 

* As agunst the Americana this stipulation was eubatantially enacted in Art S3 of 
the 184i treaty, but relaxed in the 1858 Shanghai agreement. 
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favoured-nation clause in existing treaties shall not be claimed by 
the citizens or subjects of either power as against the provisions of 
this Article." 

Japmn Oreat Daring the decade foUciwing the Franco-German 

Britain and war the relations between China and Japan, Great 
•*?"*'•» Britain, and Russia became strained; happily, however, 
* the Japanese agreement of Peking, October 31, 1874,* 
the British convention of Chefoo, September 13, 1876,' and the 
treaty of Petrograd, February~^4, 1881,^ were concluded. In the 
first, China was to pay to the Japanese government a sum of five 
hundred thousa nd t aels for the murder of its subjects by the 
"Tmfeclaimedsavages of Formosa" — one-fifth as compensation for 
the families of the shipwrecked sailors, and four-fifths as expenses of 
the latter's punitive expedition.* In the Chefoo agreement the 
Chinese government agreed to pay on demand an indemnity of two 
hundred thousand taels, " on account of the families of the officers 
and others killed in Yunnan;' on account of the expenses which the 
Yunnan case has occasioned ; and on account of claims of British 
merchants" (sec. I, art. 6). Moreover an expiatory mission was to 
be despatched to England, the text of the imperial letter of regret to 
be first communicated to the British minister (ibid,, art. fi). New 
provisions for official intercourse and judicial procedure were agreed 
upon (sec. II), and revised regulations for trading were laid down 
(sec. III). 

During the Mohammedan rebellion the dominion of Hi was 
' ' temporarily occupied " by the Russian armies. This territory the 
Czar's government now consented to restore to the Chinese government. 
In return the latter engaged to pay the sum of nine million roubles 
(£1,431,664. 2a. ) to cover the expenses of occupation since 1871, and "to 
satisfy all the pecuniary claims arising from the losses which Russian 
subjects have suffered in their goods pillaged on Chinese territories" 
(art. 6) . A portion of the frontier was redelimited (arts, 7-8) ,' and 
commercial privileges formerly granted to Russia In regions adjoining 

1 TreatieB, II., 1313-1316. 

1 Treatiea, I., 308-313. 

• Ibid., 78-93. 

4 In the agreement is embodied an acknowledgment b; the two govemmenta of 
their indebtedness to tbe British minister, Sir Thomas Wade, (or hia friendljr media- 
tion in the controveray. 

> This is generally known as the Margsiy affair. 

■ The latest frontier convention between Ibe two states is that of Tsitsikar, Dec 
20, 1911, which also providea tor naviftatioD along the Ai^nn and Amur rivers. —104 
State Papers, 883-890. 



( 12 ) 

thereto, were either confirmed or extended and their regulations 
revised (arts. 10-18).* 

Sixth Period, Beginning with 1884 and for the next ten years, 

ISS4-1S95. China signed away four of her dependencies. In the 
Tientsin convention of May 11, 1884,' terminating the conflicts 
hetween the two countries in respect of the Annameae 
question, Franco engages " to respect and to protect 
against the aggressions of any nation whatever, and in all circum- 
stances, the southern frontiers of China bordering on Tongking" 
(art. 1); whereupon China engages to withdraw immediately her 
frontier garrisons. On the one hand, the latter will respect henceforth 
all treaties concluded between France and the Court of Hue (art. 2) ; 
and -on the other, in the drawing up of such treaties, the former 
will " not employ any expression in the nature of an impairment of 
the prestige of the Celestial Empire" (art. 4). Hostilities having 
recommenced owing to a misunderstanding between the two frontier 
forces, friendly relations were restored at Tientsin, by the Li- 
Patenotre treaty of June 9, 1885,^ The previous stipulations 
concerning the relations between Annam and China, on the one 
hand, and Annam and France, on the other, were reconfirmed (arts. 
1-2), and rules governing frontier trade and other matters were 
established (arts. 4-6). In application of Article VIII of the 
Burlingame treaty, Article VII provides thus: — " When China shall 
decide to construct railroads, it is understood that she will apply to 
French capitalists, and the government of the Republic will furnish 
all facilities for the procuring in France of the requisite personnel 
and labour. It is also understood that this clause is not to be 
considered as constituting an exclusive privilege in favour of France." 
The "exclusive privilege" clause was, however, modified in the 
supplementary commercial convention of Peking, June 20, 1895,* aa 
follows: — "It is understood that China, for the exploitation of its 
mines in the provinces of Yunnan, Kuangsi and Kuangtung, will 
first apply to French capitalists and engineers, but such operations 
are to be bound by the mining regulations enacted by the imperial 
government. It is moreover agreed that the Annameae railways, 
whether already existing or to be constructed, may after mutual 
agreement and in accordance with the conditions to be hereafter 
defined, be extended into Chinese territory" (art. 5). 

1 In purgnance of art. 16, the Peking agreement of Aug. 9, 1910, reepecting 
navigation along the Sungari river wte concluded. 
»Treatiea. I., 682-684 
» Ibid., 689-700. 
* Ibid., 726-729. 
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-^ TLe Bunna-Tibet convention of Peking, July 24, 

1S86, and the Sikkim-Tibet agreement of Calcutta, 
March 17, 1890,* are similar in their nature. In the first, " inasmuch 
aa it has been the practice of Burma to send decennial missions to 
present articles of local produce, England agrees that the highest 
authority in Burma shall send the customary decennial missions, the 
members of the mission to be of Burmese race" (art. 1); and 
"China agrees that in all matters whatsoever appertaining to the 
authority and rule which England is now exercising in Burma, 
England shall be free to do whatever slie deems fit and proper " (art. 
2). In the second convention, "it is admitted that the British 
sUddm government, whose protectorate over the Sikkim State is 

hereby recognised, has direct and excluaive control over 
the internal administration and foreign relations of that state, and, 
except through and with the permission of the British government, 
neither the Ruler of the State nor any of its officers shall have official 
relations of any kind, formal or informal, with any other country" 
(art. 2).* Four years later(Marchl, 1894),* Great Britain "^rees to 
renounce in favour of China for ever, all the suzerain rights in and 
ICImic Hmtx ^^^' ^^^ Statfia of Munglem and Kiang Hung — with the 
sole proviso that His Jfajesty the Emperor of China shall 
not, without previously coming to an agreement with Her Britannic 
Majesty, cede either Munglem or Kiang Hung, or any portion 
thereof, to any other nation " (art. 5) . In the following year (June 
20, 1895), a portion of Kiang Hung was ceded to France. Therefore 
in the Peking agreement of February 4, 1897,* it waa agreed that 
in the whole of the area south of the Namwan Hiver, near Namkbai, 
" China shall not exercise any jurisdiction or authority wliatever. 
The administration and control will be entirely conducted by the 
British government, who will hold it on a perpetual lease 
from China, paying a rent for it, the amount of which shall 
be fixed hereafter" (art. 2). Article V of the above French 
convention was invoked, and "the Chinese government agrees 
hereafter to consider whether the conditions of trade justify the 
construction of railways in Yunnan, and in the event of their 
construction agrees to connect them with the Burmese lines" 
(art 12)." 



1 Ibid., 314-31% 321-3S3 respectively. 

* Bee iWd., 824-327, for the Darjeeling reguliitiona of Dec. 5, 
trade, communication, and pasturage to be appended hereto. 

* Ibid., 3S8-339. 

* Ibid., 840-316. 
ft See infTa, | 74. 
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Korea '^^^ Shimonoseki treaty of April 17, 1895,^ 

terminated the hostilities between China and Japan. 
" China recognises definitely the full and complete independence and 
autonomy of Korea, and, in consequence, the payment of tribute and 
perfonnance of ceremonies and formalities by Korea to China, in 
derogation of such independence and autonomy, shall wholly cease 
_ for the future" (art.l),^ The Bouthern portion of the 

Liaotung peninsula as well as the islands of Formosa 
and the Pescadores group were ceded to Japan (art. 2), and an 
indemnity of two hundred million Kuping taels was to be paid.' 
New commercial privileges were granted, and these were confirmed 
or extended by the Peking treaty of commerce and navigation of 
July 21, 1896, as well as protocol of October 19, 1896,* respecting 
Japanese settlements in the- treaty ports. 

Seventh "^^^ period extending for half a decade from 1896 to 

Period, 1901 includes agreements to which the term of " treaty 

1896-1901. relations " must perforce be applied. It was the era 

not only of territorial leases," but also of the "scramble" for 

railway and mining concessions" and their attendant loans.'' The 

gathering storm finally broke, and the "midsummer madness of 

1900" was enacted.* Then the international protocol of Peking, 

inteniatloiial September 7, 1901, was concluded." Condign punish- 

Protoco), ment was meted out to the principal authors of the 

1901. "Boxer" outrages (art. 2); expiatory missions were 

to be despatched to Berlin and Tokyo, and a commemorative 

monument was to be erected at Peking to the memory of the German 

representative, Baron von Kettler (arts. 1 and 3). The importation 

into Cluna of arms and ammunition, as well as materials for their 

manufacture, was prohibited for a term of two years, or more "in 

case of necessity recognised by the powers" (art. 5) ; and the forts 



1 Treatiea, 11., 1318-1326. 

1 See ibid., 1S38-16S0, for the Sino-Korean treaty of commerce and navigation, 
1899, wbich ipto facto ceased to operate with the annexation of ttie latter in August, 
ISID, b; Japan. 

> Upon the joint representations of Russia, France and Germany, Japan 
letroceded the Liaotong peninsula, and Ctiina agreed to pay an additional indemnit; 
of thirty million taels. See Rookhill, 26-27, for the Peking convention of Nov. 8, 1896- 

* Treaties, II., 3332-1342, 1313-1344 respectively. 

E Infra, i 20. 

'Infra, ills, 77. 

^ Infra, 1(60-81. 

< " Misguided, ill-concei^'ed, suicidal thoi^h it was, there can be no doubt either 
that the Boxer rising was a real national movement or that it was provoked by real 
grievances. "'-Douglas, 470; Macgowan, 614. 

»Treaties,I., 111-149; Eockhill, 63-97. ,- i 
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of Taku and those which might impede free communication between 
Peking and the sea, were to be razed (art. 8). The foreign legation 
quarter could be made defensible (art. 7), und certain points were to 
be garrisoned by foreign troops for the maintenance of open 
communication between the capital and the sea (art. 9). The 
existing treaties of commerce and navigation were to be revised, and 
the courses of the Peibo and the Whangpoo rivers were to be 
improved (art. 11).* The Foreign Office was to be reorganised and 
the amended audience ceremonial was to be acted upon (art. 12), 
Finally, an indemnity of four hundred and fifty milHon Haikwan 
taels (£67,500,000^ was to be paid in gold in thirty-nine years, with 
annual interest thereon at 4% (art. 6).^ 

j^ At this period Mexico (Washington, December 14, 

1899)^ fell into line with the other powers and also 
concluded a treaty with China*. 

gl-l,^, The British commercial treaty of Shanghai, Septem- 

Perlod, ber 5, 1902," heralded the advent of restoration and 

^'*^ *'■*•■ reconstruction.' As it was concluded in pursuance of 

Article XI of the 1901 protocol, various commercial privileges were 

conceded. In return. Great Britain agreed to give China every 

QreatBriuin assistance in her efforts to reform her judicial system, 

Uoited ' and to relinquish her extraterritorial rights when those 

states and reforms should have proved satisfactory (art. 12). 

Japsa. ij-jjg United States and Japan soon followed, their 

Shanghai agreements of October 8, 1903,' closely resembling the 

1 The regulationa of Annex No. 17 have been replaced by the conaervanc; agree- 
ment of Sept. 87, 1905, in Treaties, I., 160-154. 

* '' The powers had exacted hareli terms, diivea a hard bargain — too hard, doubt- 
less. "—William E. Slaaning, in i Am. J. Int. Law (1910), 804. According to the 
amortisation plan annexed .thereto, the amount of principal and interest payable by 
1940 would have totalled HIc. Tb. 9SS,238,150 (£147,335,722). For the respective 
shares of the different ponera, eee the protocol of June 14, 1902, in SO Commeicial 
Treaties, 53-54. Of its share of (24, 440,77(4.81 the United SUtee in 1908 waived its 
cbim to 111,885,280.12, and this sum the Chinese government has set aside for the 
education of its students in that country.— 60th Cong. 2nd sees. House Documents 
No. 1275, 1-11 ; The East in the Weet, April, 1915, 72. 

* Treaties, U., 1S07-1S17. 

*See ibid., 1503, for the Congo treaty of 1898 which, consisting of only two 
articles, remained unratified up to the date of its annexation by Belgium in 1907. 
6 Treaties, I., 851-876. 

* Here " Great Britain showed unmistakable signs that she was fully aware that 
the China of the future would be a new China, a China with whom it would be 
possible to treat as one power treats with another power in the West ' ' — Lanning, 2S4. 

"> Treatiee, I., 536-554, and II., 1345-1351 reepectively. 
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Mackay convention^ and faithfully reproducing Article XII sum- 
marised above.^ 

Japan: South During the next few years China's treaty relations 

nuiichiiria. -wqjb principally with Japan, Russia and Great Britain. 
In the Manchurien convention of Pekingj December 22, 1905,' the 
Chinese government formally assented to all the transfers which 
KuBsia had made to Japan under Articles V and VI of the Ports- 
mouth treaty (art. 1) ; and the assignee agreed " to observe as much 
as possible the existing treaties, in regard to the lease of land and 
the construction of railways," which had been concluded between 
the assignor and the superior landlord. " In case of any question 
arising in future, the Japanese government will consult with the 
Chinese government before settlement" (art. 2).* Differences of 
opinion soon after arose between the two governments in respect of 
the Chientao boundary and the construction of railways in Man- 
churia, when these and other matters were settled by the two Peking 
conventions of September 4, 1909." In the second instrument the 
question of railway extensions and connections was conceded in 
favour of Japan." In the first the boundary dispute was settled in 
favour of China, Article IV of which provides that " the Korean 
subjects residing on agricultural lands within the mixed residence 
district to the north of the (boundary) river Tumen shall submit to 
the laws of China, and shall be amenable to the jurisdiction of the 
Chinese local officials." 



^ This ie BO called from Sir James Kfackay, the British plenipotentiary. 

s Article* 15 and 11 respectivelj. 

' Treaties, II., 1364-1369. 

* The annexed Bupplementary articles provide tor new commercial privil^es, 
including the formation of s Sino-JapBneee joint-stock lumber company and the 
transfonnation of the Antung-Mukdea railway from a military into a line for the 
tranBDiission of the merchandise of all nations, the same to be administered by 
Japan for a period of dft«en years. The sabject of railways was continued in the 
agreements of 1907 and 1908, and that of timber in the Yalu forestry agreement of 
May 14, 1908.— 101 State Papers, 275-277; For. Rel., 1908, 502-503. For the agreement 
of Nov. 2, 1911, regulating through railway trefGc across the Korean frontier, see 104 
State Papers, 876-877. In Art 7 of the second treaty concluded at Peking on May 
85, 1915 (infrn, appendix B), tlie Cliinese government agreed to revise the Kirin- 
Changchon railway loan agreement on tiie basis of the provisions of the extstil^ 
agreements between China and foreign financiers. 

6 ]02 State Papers, 891-364. 

< Art. 3 concedes to Japan the right of working coal mines at Fnahnn and 
Ytientaj, the Japanese government '' respecting the full sovereignty of China'' and 
engaging " to pay to the Chinese government tax upon coals produced in tboM 

I ,., I, (."itKWiv 
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Six moDtbs after the reduction of Tsingtaa by the 
Anglo-Japanese forces, the treaties of Peking, May 25, 
1915, were concluded.* On the one hand, the Chinese government 
" agrees to give full assent to all matters upon -which the Japanese 
govemmeot may hereafter agree with the German government relating 
to the disposition of all rights, interests and concessions which 
Germany, by virtue of treaties or otherwise, possesses in relation to 
the province of Shantung " (art. 1).^ On the other hand, after the 
termination of the present European war, the Japanese government 
" will restore the said leased territory to China under the following 
conditions:—!. The whole of Kiaochow Bay to be opened as a 
commercial port. 2. A concession under the exclusive jurisdiction 
of Japan to be established at a place designated by the Japanese 
government. 3. If the foreign powers desire it, an international 
settlement may be established." 

Rofsla: Rail* About this time a dispute with Kussia arose over 

way Miml- the interpretation of the 1896 agreement for the con- 
dpHitdes. atniction and working of the Chinese Eastern railway. 
Russia attempted to exercise exclusive jurisdiction over both Chinese 
and foreigners at Harbin and other places within the railway zone, 
but China refused to recognise its regulations.' The matter was 
afterwards settled by the Peking agreement of May 10, 1909,* 
Russia acknowledging China's sovereignty and the latter consenting 
to the institution of mixed municipalities. Articles I and II provide 
as follows: — 

' 'As a fundamental principle, the sovereign rights of China on the 
lands of the railway are recognised; any prejudice to the contrary 
notwithstanding. China shall adopt whatever measures are in con- 
sonance with her sovereign rights within the territory of the railway 
zone. Neither the railway administration nor the municipalities 
shall under any pretext oppose these measures, if the same do not 
conflict with the provisions of the contracts concluded with the 
Chinese Eastern Railway Company." 



1 Ii^ra, appendix B. On Jan. 18, 191B, tbe Japaneae minister at Peking 
preeented to the Pregident of the Chinese Republic a list of twenty-one demands. On 
May 7 the Japanese ulUmatmn was delivered, on the next day the Chinese govern- 
ment eoinplied; hence these treaties. Of. Cbina'a Official History (in Sngliah) of the 
Eccent Sino-Japaneae Treatiea (1615). 

1 The German garrison having capitulated to the joint torcea of Great BriUin 
and Japan, this article will no doubt be reviewed at the posl-belliim peace conference. 

> The Chinese protest was snppoHed by tbe United States. For. Bel., leiO, 
20S-831. 

* lOZ State Papera, 396-399. /— i 
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Outer Mon- Daring the Chinese Revolution of 1911-1912 Outer 

golla. Mongolia declared its independence. Eussia having 

in the meanwhile recognised its stateship,^ notes were exchanged 
on November 3, 1913, between the Peking and Petrc^ad govern- 
ments in respect of its status.' Subsequently at Kiacbta, on June 7, 
1915, the Sino-Russo-Mongolian agreement was concluded.' "Outer 
Mongolia recognises China's suzerainty, China and Russia recognise 
the autonomy of Outer Mongolia forming part of Chinese territory" 
(art. 2). "Autonomous Mongolia has no right to conclude inter- 
national treaties with foreign powers respecting political and 
territorial questions;" such questions are to form the subject of 
consultation between Russia and China in accordance with Article 
II of their notes of 1913 (art. 3). China and Russia "recognise 
the exclusive right of the autonomous government of Outer Mongolia 
to attend to all the affairs of its internal administration and to 
conclude with foreign powers international treaties and agreements 
respecting questions of a commercial and industrial nature concern- 
ing autonomous Mongolia'"' (art. 5) ; at the same time, they 
" engage not to interfere in the system of autonomous interncil 
administration existing in Outer Mongolia" (art. 6). To determine 
the relative positions of China and Russia in Outer Mongolia, 
Articles VII, VIII and IX provide that the military escort of the 
Chinese representative at Urga is not to exceed two hundred men, 
whereas the consular guard of the Russian representative is not to 
exceed one hundred and fifty; and "on all ceremonial or official 
occasions the first place of honour is due to the Chinese dignitary." 
In conformity with Article XVII the contracting parties have since 
at Urga, on January 26, 3916, drawn up a tripartite agreement,* 
which provided for the transfer to Outer Mongolia of the section 
of the Kalgan-Urga-Kiachta telegraphic line lying within its 
Jwrders. 

Great Britmin: The regulations provided by Article Y of the 
Emlgnitloii. Peking convention, 1860, permitting Chinese to 
emigrate to British colonies, not having been framed, the two 
governments met at London (May 13, 1904),^ and agreed upon the 
regulations for the protection of such emigrants. "Whereas the 



1 CbinBi, 1913, No. 1 : Despatchee from the British ambaaaador at Fetrograd, 
traoBmitting the RusecH Mongolian agreement and protocol of Nov. 3, 1912. 

1 Cf. Stateaman'B Year Book, 1916, 80S. 

■ The Far Eastern Beview, June, 1916, 13-li. The Chinese text is pablished in 
the official treaty eeriee volumes. 

• L. & C. Telegraph, Jan. 31, 1916. 

"Treaties, I., 451-459. . 
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refusal of Tibet to recognise the validity of or to carry 
into full effect the provisions of the Anglo-Chinese 
convention of March 17, 1890, and regulations of December 5, 1893, 
placed the British government under the necessity of taking steps to 
secure their rights and interests" thereunder, the Peking convention 
of April 27, 1906,' was agreed upon. The Anglo-Tibetan treaty of 
September 7, 1904, was annexed and confirmed, subject to present 
modifications (art. 1). Great Britain engages "not to annex Tibetan 
territory or to interfere in the administration of Tibet;" similarly, 
China also undertakes "not to permit any other foreign state to 
interfere with the territory or internal administration of Tibet" 
(art, 2).' The concessions mentioned in Article IX of the aforesaid 
Anglo-Tibetan instrument "are denied to any state or to the subject 
of any state other than China, but it haa been arranged with China 
that at the trade marts specified . . , Great Britain shall be entitled 
to lay down telegraph lines connecting with India" (art. 3).' 
Indian Ophim. ^° recent years the trade in Indian opium con- 
' stituted the principal subject of discussion between the 
two governments. In the Peking agreement of May 8, 19H,* 
Great Britain, " recognising the sincerity of the Chinese government 
and their pronounced success in diminishing the production of 
opium in China during the past three years," was "prepared to 
continue the arrangement of 1907 for the unexpired period of seven 
yeara" The annual one-tenth diminution of production in China 
was to be pan passu with that of the export from India (art. 1)-. 
The Chinese government "have adopted a most rigorous policy 
for prohibiting the production, the transport and the smoking of 
native opium," and the British government "have expressed theit 
agreement therewith and willingness to give every assistance" thereto. 
Accordingly, "with a view to facilitating the continuance of this 
work," the latter were prepared that the Indian export to China 
should cease "in less than seven years if clear proof is given of the 
complete absence of production of native opium in China" (art. 2)." 

1 Ibid., «0-468. 

* Becently these three governments met at Calcutta to determine anew their 

/ relative positions. The final protocol (July 3,1914), wm signed b; Great Britain and \ 
' Tibet, but China refused to be bound thereby,— Statesman's Year Book, 1916, 806. ^ 
■ Cf. Art. 16 of the London convention, Mar. 1, 1894, providing for telegraphic 
connection between the Chinese and Burmese systenu ; also the agieemeDts of Bept &, 
18M, and May 23, 190S, theieanent, in Eertslet, L, 110-113, 19S-198 reapectively. 

* British Treaty Series, 1911, No. la 

* Subsequently commencing from Apr. 1, 191.T, the further exportation from India 
was stopped, but the stocks which had accumulated at the treaty ports were to bo 
giaduaUy ** absorbed " into the interior of China. — 52 Hansard Reports, 1913, UL, 
coL 2183-2192. 
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ArNtntloat -^^ Washington, on October 8, 1908,* China signed 

UnltH its first arbitration convention.^ In pursuance of 
$tatei. Article XIX of the conTention for the pacific settlement 
of international disputes, concluded at The Hague, on July 29, 1899, 
China and the United States agreed to refer to the Fermanent 
Court of Arbitration all "differences which may arise of legal nature 
or relating to the interpretation of treaties existing between the 
two contracting parties, and which may not have been possible to 
settle by diplomacy . . . provided, nevertheless, that they do not 
affect the vital interests, the independence, or the honour of the two 
contracting states, and do not concern the interests of third parties" 
(art. 1). These reservations were embodied in the similar convention 
Brasil. "^^^^ ^™^' °^ Peking, August 3, 1909.' Bat in the 

Washington treaty of September 16, 1914, for the 
advancement of peace,* the American and Chinese governments 
agreed to submit "any disputes of whatever nature they may be", 
to a permanent international commission for investigation and 
report (art. 1). This stipulation was similarly embodied in the 
HoU ad arbitral convention of The Hague, June 1, 1915,' 

concluded with the Netherlands, the two governments 
desiring "especially to consecrate the principle of obligatory arbitration 
in their mutual relations" (art. 1). 

Datch Con- The Dutch consular convention of Peking, May 8, 

Hilair,19ii> 1911,' is a notable landmark in China's treaty relations 

with other states.^ Modelled after the consular agreement concluded 

between Japan and the Netherlands about the aame time, it declares 



1 Mallo;, I, 290-291; 101 State Papers, 952-963. 

i Article 63 of the unratified 1862 Portuguese treaty reads aa follows :— " It being 
poeaible, notviithatanding that there exiet peace and amity, that in Ute fatore aome 
question may arise which (the two contracting parties) cannot eadly decide bj 
common accord, it is hereby expressly stipulated that in such case each of the govem- 
mentM ehall invite a minister of any of the foreign nations who have treaties witib 
China U> decide the question, and that in case these two ministers do not agree, ft 
tiiird one shall be named b; them, with the accord of the two govemments, whose 
decision shall be definitive. " This engagement was, hon-ever, omitted from the 1867 
agreement 

» Hsaan-fong, I., No, 1; 103 8Ute Papers, 386-388. 

* U.S. Treaty Series, No. 619. Cf. British Treaty Scries. 1914, Ro. 16 : Treaty 
between the United Kingdom and the United States with ng^td to the estobliehment 
of a peace commission. 

■ Infra, appendix C. 

• Hsoan-t'ung, L, No. 4; VM State Papers, 877-883. See also Staatsblad van bet 
Eoninkrijk der Nederlanden, Na 280, 3-22, for the French and Ihitch texts. 

'' The negotiations for snch an agreement were broached as far back as 1891, 
but those for the present convention began only in 1906. 
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clearly the precise "rights, duties, powers, privileges, exemptions, 
and immunities" of Chinese consular officers functioning in Dutch 
colonies. During the period of negotiations the Netherlands govern- 
ment amended the bulk of its laws regulating the residence and 
movement of Chines© in the Dutch East Indies; so the question 
of the nationality of Chinese therein was then determined by an 
Cblnue exchange of notes.* Whereat Dulch-bom Chinese have 

Nationality, always been considered as Dutch subjects wherever 
they went, henceforth the application of the jus soli would be 
restricted to the event of such Dutch-bom Chinese remaining under 
Dutch jurisdiction. On returning to, in the case of Chinese-bom, 
or entering China, in the case of Dutch-born, the jus sanguinis or 
Chinese nationality of such persons would ipso facto revive. If they 
resided in other countries, they were free to elect their own allegiance. 
_. .. The last to enter into conventional relations with 

China is the" Republic of Chile. In London, February 
18, 1016, was signed the treaty of amity between the two states, 
thus bringing the number of China's treaty powers up to eighteen. 
It provides for the appointment of diplomatic as well as consular 
officers in each other's territories and defines their rights and duties. 

1 Tbe delay in the eetttement of Uiis question postponed for nearly ft year the 
signature of the convention. The immediate occasion for the enactment of the new 
Chinese nationality law has been traced back to this controrerey. " Toward the end 
of 1007 the Dutch government attempted to force naturaiication upon Chinese 
leeidents in Java. The Chinese government knew that, as forced naturalisation is, in 
the language of Oppenhdm, an international delinquency, it might rely on diplomacy 
to prevent the execution of the Dutch scheme, but it also knew that the immediate 
promulgation of the nationality law was a necessity in that it would forestall the 
oft-repeated argument that 'China has not a proper nationality code wherewith to 
justify her claim to the allegiance of her subjects abroad.' " — ^I^i Chu-tung, in 4 Am. 
J. Int. I«w (1910), 407. The text of the law will be found in ibid., supplement, 
160-166. 
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PART I 

TREATIES, CONVENTIONS, ETC., OF 
A POLITICAL CHARACTER 



CHAPTER I 
RIGHT OF mTERCOURSB 



f I. FOOTING OP BQUAUTY. 

" The superior authorities of the United States and of China, in 
correspondence together, shall do so on terms of equality and in form 
of mutual communication {chao-hui). The consuls and the local 
ofScers, civil and military, in corresponding together shall likewise 
employ the style and form of mutual communication {chao-hui). 
When inferior officers of the one government address superior officers 
of the other, they shall do so in the style and form of memorial 
(thSn-eh'Sng). In no case shall any terms or style be used or suffered 
which shall be offensive or disrespectful to either party." * 

At the threshold of our discussion we are confronted with a 
perplexing question of international ethics: How far has a state the 
right to hold itself aloof from its fellow states ? In itself the problem 
is, perhaps, easy of solution ; ' hut complications enter the moment we 
begin to analyse the situation. Up to the sixteenth century China 
consistently encouraged foreign intercourse; it was only when the 
Bew-comers had committed flagrant excesses against Chinese rights 
and property that it was compelled in self-defence to close its portals.' 
Under these circumstances no critic cnn in fairness impugn the 
reasonableness of its action, especially when to-day so many Western 
states exercise the right of excluding aliens, whether undesirable or 
those of a. particular race, from their territories,* In practice, however, 
the matter has been settled in favour of unrestricted intercourse. The 

1 Art. 7, American 1858. 

1 Cf. Oppenheim, I., 199-201. 

» Cf. Koo, 21-31, 289-290; Moree, 41. 

* Wra, I 37. 
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makeshift; policy of seclusion* was reo^Dised as impracticable, and 
the principle embodied in the above stipulation now governs the 
matual relations between China and other states as an equal among 
equals.' 

S 2. RULSS OF PROCEDURE. 

At the Cap- "His Majesty the Emperor of China agrees to 

t*!- nominate one of the secretaries of state, or a president of 

one of the boards, as the higher officer with whom the ambassador, 
minister or other diplomatic agent of Her Majesty the Queen shall 
transact business, either personally or in writing, on a footing of 
perfect equality." ' 

The Foreign OflBce thus called into being was denominated the 
Tsung-li Ya-mSn, until in pursuance of Article XII of the 1901 
protocol, it was replaced by the Wai-wu Pu and, in emphasis of its 
importance, made to take precedence over all other government 
departments. With the establishment of the Republic in 1912, the 
term Wai-chiao Pu was adopted. ^ 

In tiie Prov " Consuls and vice-consuls in chaise shall rank with 

ittc^- intendants of circuits; vice-consuls, acting vice-consuls, 

and interpreters with prefects. They shall have access to the official 
residences of these officers, and communicate with them, either 
personally, or in writing, on a footing of equality as the interests of 
the public service may require." * The American treaty goes a step 
further by providing that, " if the officers of either government are 
disrespectfully treated or aggrieved in any way by the authorities of 
the other, they shall have the right to make representations of the 
same to the superior officers of their own government who shall see 
that full inquiry and strict justice be had in the premises. And the 
said consular officers of either nation shall carefully avoid all acts of 
offence to the officers and people of the other nation. " " 



* "That policy had, however, served s aseful purpose both for Japan and China. 
Following the maritime discoveries of the 16th century, the conunercial nations bad 

shown an utter diangard of the proprietary rights of the people of the East In the 

lOth century a higher regard was beginning to be shown towards weaker nations, and 
these two empires could then with greater safety to their independence permit 
foreign intercouree,"— Foster, 133-134. 

^An.5, British 1868, 

* "From a literary point of view it is a change for the tietter, the snbslitntdon of 
the comtnnation wai-chiao ('foreign telations'} for wai-wu ('foreign things') 
removing any lack of dignity which may have attached to the latter i^iraae."— Sir 
John Jordan to Sir Edward Grey, in China, 1813, No. 3, 24. 

* Art 7, British 1S58. 

* Art 2, American 1803. 
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1880 Agree- In the protocol of December 10, 1880/ it was 

meat. agreed, as regards personal interviews, that the high 

provincial authorities should similarly receive foreign officials, even 
though of inferior rank, with the forms and courtesy as olMerved 
between a host and his guest. The foreign diplomatic body suggested 
the term viin-yi in place of ahSn-ch'ing, but the amendment was not 
accepted by the Chinese government, on the ground that the above- 
quoted Article VII of the British treaty respecting the grading of 
officials, was "especially intended to indicate the conditions of relative 
rank."' In the end a compromise was effected aa follows:—" While 
in ordinary official matters consuls shall continue to address the 
taotai in the chao-hui form, and the latter shall, on behalf of the 
consul, report {chuan-shSn) to the governor-general or governor. . . . 
on all matters of importance, the form of correspondence shall, with- 
out reference to the rank of the parties, be the ' chao-hui,' or com- 
munication."' Thus to-day the cftao-Aui, or despatch, is the usual 
form of communication between all Chinese and foreign officials.* 
Question ot " The English text of all notes or despatches from 

Text Swedish officials, and the Chinese text of all notes or 

despatches from Chinese officials, shall be authoritative."' The 
original despatch may be accompanied by a translation, but the sense 
in the original text shall prevail.' With a few exceptions,' the 
foregoing represents the general rule. In the interpretation of 
treaties, however, different rules apply.' 
{ 3. THE AUDIENCXCEREMONIAU 

Footing ol " His Majesty the Emperor of China hereby agrees 

Equality that the ambassador, minister, or other diplomatic agent, 

so appointed by Her Majesty the Queen of Great Britain. . . .shall not 

> HertBlot, I., 80-83; For. EfL, 1881, pt. L. 219-222. 

* When, in 1913, tlie taotais or intendaiits of circuits were temiwnirilyaubatituted 
by " foreign aSairs delegates," tlie British minister considered tlie appointment as 
one in violation of that article, because "while the taotai was an official having 
control over the government of the territory within hie juriadiction, the newly 
appointed foreign affaire delegates bold no such responsible position." — tHr John 
Joidaji to Sir Edward Grey in China, 1914, Ko. 1, 14. Ko formal protest, however, 
appears to have berai entered on the subject. 

* It was further agreed that thereafter, in communicating with consuls, Chinese 
officials were to use the expresBion kuei ling sliilt ("the honourable consul"), inalead 
of hailing sitik ("the said consul") . 

* Of. Dr. W. W. Yen. in 3 Am. J. Int. Law (1909), 537-540. 
5 Art. 2, Swedish 1908; art 1, American 1903. 

« Art. 3, French 1858. 

"J E.g. Art. 50, British 1858, stipulates that the Euglish text shall be the cortect 
sense, but is silent upon the question of de^intches from Chinese officials. 

> Ir^ra, 1103. 
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be called apon to perform any ceremony derogatory to him as 
represeDting the Sovereign of an independent nation, on a footing of 
eqiiahty with that of China. On the other hand, he shall use the 
same forms of ceremony and respect to His Majesty the Emperor as 
are employed by the ambassadors, ministers, or diplomatic agents of 
Her Majesty towards the Sovereigns of independent and equal 
RulMofPro- European nations."* The rules of procedure are as 
cedur*. follows:—' 

1. " When a representative of a power shall have occasion to 
present to His Majesty the Emperor his letters of credence or a 
communication from the Head of the State by whom he is accredited, 
the Emperor shall cause to be sent to the residence of said representa- 
tive, to Dear him to the palace, a sedan chair with yellow trimmings 
and tassels, such as are used by the princes of the imperial family. 
The said representative shall be taken back to his residence in the 
same manner. An escort of troops shall likewise be sent to the 
residence of said representative to accompany him going and 
returning. 

2. " When presenting hie letters of credence or communications 
. . . .the diplomatic agent, while bearing said letters or communica- 
tions, shall pass by the central openings of the palace doors until he 
has arrived in the presence of His Majesty. On returning from these 
audiences he will comply, as regards the doors by which be may have 
to pass, with the usages already established at the court of Peking for 
audiences given to foreign representatives. 

3. "The Emperor shall receive directly into his hands the 
letters and communications above mentioned which the foreign 
representatives may have to hand to him. 

4. " If His Majesty should decide upon inviting to a banquet 
the representatives of the powers, it is well understood that this 
banquet shall be given in one of the halls of the imperial palace and 
that His Majesty shall be present in person. 

5. " In brief, the ceremonial adopted by China as regards 
foreign representatives shall, in no case, be different from that which 
results from perfect equality between the countries concerned and 
China, and without any loss of prestige on one side or the other.'" 



' 1 Art. 3. British 1858. 

3 Rockhill, 95-06. 

* Of. Art. 2, Swedish 1908. In illuetration of the converee case, the incident of 
the expiatory mission to Berlin in 1901 (wipra, 14) maj be cited. Tlie Ctiinese envoy 
was required to tender the regrets of his government in a kneeling posture, but he 
declined to comply. Finally the question of kneeling was waived sjid the threatened 
roptoie between the two countries wu averted. Blond and Backhouse, 238-240. 



CHAPTER II 
RIGHT OF fiEPRESEKTATIOK 



I 4. RBCIPROaTY Cff WCSTT. 

" For the better preaervation of harmony in future, Her Majesty 
the Queen of Great Britain and His Majesty the Emperor of China 
mutually agree that, in accordance with the universal practice of 
great and friendly nations, Her Majesty the Queen may, if she see fit, 
appoint ambassadors, ministers, or other diplomatic agents to the 
court of Peking; and His Majesty the Emperor of China may, in like 
manner, if he see fit, appoint ambassadors, ministers, or other 
diplomatic agents, to the court of St. James's."^ 
I 5. laPLCAIATIC PRIVILEGES AND IBIMUNITIE& 

"His Majesty the Emperor of China hereby agrees that the 
ambassador, minister, or other diplomatic agent, so appointed by Her 
Majesty the Queen of Great Britain, may reside, with his family and 
establishment, permanently at the capital, or may visit it occasionally 
....Her Majesty's government may acquire at Peking a site for 
building, or may hire houses, for the accommodation of Her 
Majesty's mission, and the Chinese government will assist it in so 
doing. Her Majesty's representative shall be at liberty to choose his 
own servants and attendants, who shall not be subjected to any kind 
of molestation whatever. Any person guilty of disrespect or violence 
to Her Majesty's representative, or to any member of his family or 
establishment, in deed or word, shall be severely punished. It is 
further agreed that no obstacle or diflBculty shall be made to the free 
movements of Her Majesty's representative, and that he, and the 
persons of his suite, may come and go, and travel at their pleasure. 
He shall, moreover, have full liberty to send and receive his corres- 
pondence to and from any point on the sea-coast that he may select; 
and his letters and effects shall be held sacred and inviolable. He 
may employ for their transmission special couriers who shall meet 
with the same protection and facilities for travelling as the persons 
employed in carrying despatches for the imperial government; and 
generally he shall enjoy the same privileges as are accorded to officers 
of the same rank by the usage and consent of Western nations. All 

> Art. 2, BritiBh X858. 
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expenses attending the diplomatic mission of Great Britain shall be 
, borne by the British government." * 

In retam, *' Her Majesty the Queen of Great Britain agrees that 
the privileges hereby secured shall be enjoyed in her dominions by 
the ambassadors, ministers or diplomatic f^ents of the Emperor of 
Cbi]m accredited to the court of Her Majesty."* 
t 6. PEKING LK;aTK»6. 

LmMImi "The quarter occupied by the legations shall be 

Qwut«r and considered as one specially reserved for their use and 
OnanU. placed nnder their exclusive control, in which Chinese 
shall not have the right to reside and which may be made defensible. 
.... In the protocol annexed to the letter of the 16th January, 1901, 
China recognised the right of each power to maintain a permanent 
guard in the said quarter for the defence of its legation." ^ - 
Exclusive Oc- In the course of our discussion here is the first 

cupatlon. derogation from China's sovereignty. The stipulation 
has not only reduced the fiction of diplomatic exterritoriality* into a 
concrete fact, but it has also restricted the territorial sovereign's 
rights over his own dominion. The effect of such exclusive 
occupation is apparent, and was recently illustrated. In the course 
of the southern rebellion of 1913 martial law was proclaimed at 
Peking. In endeavouring to saftiguard itself against the complicity 
of foreign subjects with the insurrectionists, the Chinese government 
sought the co-operation of the diplomatic body. The Wai-chiao Pa 



1 Arts. 3-4, British 1858. The first declaration of its kind, this U also the fullest 
exposition of diplomatic prerogatives, privilegea and imrounitiee. 

I Art 6, British 1858. The firat permanent Chinese representative to reside 
abroad waa Kuo Sung-t'ao, head of the mission of apology to England provided for 
hj the 1876 Chefoo convention. The earliest minions to go abroad, however, were 
those of Pin-chnin, 1866, and Burlingame, 1867. On the eve of his departure from 
' Peking, the American minister, Anson Buriingame, was i«questcd b; the Chinese 
government to visit the different European capitals as its special envoy. He consented 
and while in the United States, socceeded in n^otiating the Sino-American treaty of 
1868. He also visited London, Paris, Berlin, and Petrt^rad, where he died. — Wil- 
liams, Anson Burlingame; Martin, 372-376. 

Chinese legations are to-day maintained in the following capitals: — Berlin, 
Bmeseb, London, Madrid, Paris, Petrograd, Rio de Janeiro, Rome, The Hague, 
Tokyo, Vienna, Wasbingtoni and charg^ d'affaires in Copenhagen, Havana, 
Lisbon, and Mexico City. Cuba is not a treaty power, hut in furtherance of the 
Sino-Spaniali treaty of 1877 respecldng Chinese 'emigration thereto (tupra, 9), the two 
states appoint a charge to each other's capital. 

■ Art. 7, 1901 protocol. The limits of this quarter as well as the areas of the 
difiieTent lections are defined in Annex No. 14. 

* Cf. Oppenheim, I., 460-46L 
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requested that (1) "violent charactera should not be permitted to 
make use of the legation quarter as a refuge;" that (2) " letters and 
telegrams despatched from the legation quarter, other than those of 
the legations and the banks, should be subjected to official censorship 
by the Chinese;" and that (3) "foreign subjects residing outside 
the quarter should be held responsible for the observance of orders 
issued under martial law." In reply, the latter observed that 
"clause (1) was actually provided for by the protocol of 1901, no 
Chinese other than those in the employ of foreigners having the right 
to reside within the legation quarter; that clause (2) could not be 
accepted, but tliat code telegrams from commercial houses should be 
franked by the official seal of their legations during the period of 
disturbance; and that no measures coald be taken to enforce clause 
(3) until the nature of the orders in question had been communicated 
by the Chinese government. " ^ 

I 7. INTBRNATIONAt, GARRISONS. 

" The Chinese government has conceded the right to the powers 
.... to occupy certain points, to be determined by an agreement between 
them for the maintenance of open communication between the capital 
and the sea." ' In conjunction with the preceding Article VIII 
relative to the demolition of the Taku forts, this provision is designed 
for the protection of the legations in the event of a recrudescence of 
the " Boxer " outrages. In effect, however, it denies to the 
territorial sovereign the right of looking after the defence of his own 
capital, as any erection of forts for the protection of the capital will 
"impede free communication between Peking and the sea."' The 
protocol itself mentions no date when the legation guards as well as 
international garrisons may be withdrawn,* but it appears that their 



1 Chinft. 1914, Ko. I, 46. 

' Art. 9, 1901 protocoL The points 8|)eciflcd are Huang-ts'un, Lang-tang, Yang- 
teun, .Tien-tsin, Chiin-IianR Ch'§ng, T'ong-ku, Lu-l'ni, T'ong-slian, Lan-chou, 
Ch 'ang-li, Ch 'in-wang Tao, and Shan-hai Kuan. 

* On tin; »itabli»hnieiit of the Hepublic the soutliem province voted for a 
change of capital, but against this it was poiut«>d out tliat the above stipulation 
would render eitlier Nanking or Wuchang as well aa the Yangtse river entirely 
open to tlie invader. Recently, however, it was reported that the Chineee General 
Staff -was about to survey the neighbourhood of Peking in order to select suitable 
places for erecting fortifications. "It may fairly be assumed therefore that the 
foreign powers, whilst not perhaps e?:plicitly diminishing by one jot the expieai 
tenns of settlement, have tacitly let it be understood that they will not stand in tha 
way ot tlie proper defence of the capital." — National Review (Shanghai), Dec. 5, 
1914. 

* See infra, $ G6, for the opening o( Peking to foreign trade on the withdrawal of 
aacb troops. 



maintenance is conditional upon the powers ' conception of the ability 
of China to afiFord the legations adequate protection.^ 

I a. CONSULAR REPRESENTATION. 

Fordgo Cob- " As China may appoint consular officers to reside 

sals. in the United States and to enjoy there the same 

attributes, privileges and immunities as are enjoyed by consular 
officers of other nations, the United States may appoint, as its 
interests may require, consular officers to reside at the places in the 
Empire of China that are now or that may hereafter be opened to 
foreign residence and trade. They shall hold direct official 
intercourse and correspondence with the local officers of the Chinese 
government within their consular districts, either personally or in 
writing, as the case may require, on terms of equality and reciprocal 
respect. These oificers shall be treated with due respect by all 
Chinese authorities, and they shall enjoy all the attributes, privileges 
and immunities, and exercise all the jurisdiction over their nationals 
which are or which may hereafter be extended to similar officers of 
the nation the most favoured in these respects. . . .On the arrival of a, 
consul duly accredited at any place in China opened to foreign trade, 
it shall be the duty of the minister of the United States to inform the 
Board of Foreign Affairs, which shall, in accordance with interna- 
tional usage, forthwith cause the proper recognition of the said consul 
and grant him authority to act." Such recognition, however, may 
be withdrawn " should it be found that the said consul has con- 
travened international usage in the performanoe of hia duties."' 
The exequatur is to be issued free of charge,* 

Ba Cmrrien In many treaties it is expressly stipulated that the 

CotutOa. consular officers so appointed must be officials of the 
appointing government, not merchants or otherwise engaged I in 
trade.' Where there are no consuls appointed to a port, the interests 
of the state concerned may be entrusted to a friendly consul accredited 
thereto, and in the case of states requiring en carrUre consuls, such 
friendly consuls must likewise not be merchants or otherwise engt^ed 
in trade.' The rule of en carriire consuls is however not uniform, 

* Ot tate reus a few ttMea hBve either withdrawn" their troops or cut down their 
nnmber. Riuaia, lor example, proposed and effected eucb a withdrawal on Dec 5, 
Iflia— Pftrry-AyBcough, 385. 

* Art. 2, American 1903. 

■ Art. 3, Svediah 1908; art 3, Brazilian 1881. 

* Ibid., and art 3, Mexican ISW. 

■Art. 4, FeraTiwL 1874; art. 3, BniEilian ISSl; art. 9, PortugueaeTiea?; uL IS, 
Patch 1911. 

* Ibid., and art. 6, Austrian 1869. /^ i ^ 
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and much is left to the discretion of the appointing states; but it 
appears that upon proper recognition, all consuls are entitled to their 
customary privileges and attributes, however they may have been 
appointed or whatever their official status. In 1903, the Chefoo 
consular body attempted to exclude the merchant-consuls from its 
meetings. The American consul, Mr. Fowler, reported the matter to 
bis minister, but was iiistructed not to support the resolution. This 
attitude was approved by Washington, and the Department of State 
observed as follows: — "AH govemmeuta, however, appoint such 
officers as their commercial agents, and while these appointments may- 
be at times the subject of abuse, the matter cannot be remedied 
except by a general agreement among the powers. . . .It would, there- 
fore, seem tliat the attitude which Mr. Fowler and his colleagues, 
repreaentiug the great commercial powers, would wish to assunae 
towards those consuls engaged in tmde or professions and representing 
powers with minor interests (Holland, Sweden and Austria), is at 
variance with the accepted principles of international representation. 
It may be recalled that the Congress of Vienna decided that no ques- 
tion of wealth or political importance of a power gave to its diplo- 
matic representative any right of precedence over his colleagues of the 
same rank in the diplomatic corps of the capital to which he is 
accredited."^ 

Chinese Coa- The attributes, privileges and immunities to which 

suU. Chinese consular officers residing abroad are entitled, are 

generally expressed as those enjoyed by similar officers of the most 
favoured nation. In the Sino-Dutch consular convention of May 8, 
1911, such privileges and immunities are defined as "exemptions 
from all military services, military requisitions and billeting, 
pecuniary impositions in lieu of military service or personal taxation, 
as well as all general or municipal impositions of a personal 
character." " Such exemptions, however, are not applicable to 
"customs imposts or other indirect or real taxations;"' and such 
exemptions excepted, the consuls are amenable to the local laws, 
whether civil or criminal.* The consulate's archives and documents 

I For. Bel., 1903, 82-84. 

> ArL 15. The benefit of such exemptioDs ia exprewly denied to icaident 
consular officers who are Dutch subjects, even though the local goveniment has 
formal]; sutborised them to act as such. 

* Art. 15. In the same article it is provided that such privil^ee, etc., shall like- 
wise be enjoyed by consular officers who are non canHre, if the grant is reciprocated. 

* Art. 2. Articles 9 to 14 declare that the powers exercisable by these officers are 
jurisdiction in respect of operations caonected with the salvage of shipwrecked 
Chinese vessels, jurisdiction over Chinese seamen or deserters, administration of 
deceased nationaiH' estates, attestation of documents, and the piraervation of peace 
and order on board Chinese vessels. 
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are inviolable.^ The consulate premises, however, shall afford no pro- 
tection to criminals seeking asylum therein, but shall remain, together 
with their inmates, liable to the jurisdiction of the local courts." 

i 9. GOOD OFFICES AND MEDIATION. 

Treaty Pro> " There shall be, as there has always been, peace 

visions. and friendship" between the United States of America 
and China, and between their people respectively. " They shall not 
insult or oppress each other for any trifling cause, so as to produce 
an estrangement between them; and if any other nation should act 
unjustly or oppressively, the United States will exert their good 
offices, on being informed of the case, to bring about an amicable 
arrangement of the question, thus showing their friendly feel* 
iugs." ^ 

The eventuality here contemplated being in the nature of an 
existing or threatened dispute, the mutual assistance to be rendered 
is, perhaps, more accurately described as the offer of mediation* 
than that of good offices. It seems, however, that th6 language 
employed may be liberally construed so as to include the exercise of 
good offices in other matters respecting peace and friendship. Thus, 
although in the bulk the promised assistance was rendered in cases 
of conflict between one of the contracting parties and a third state,' 
such assistance has also been extended to the protection of that 
party's interests in states where It has no diplomatic or consular 
officers. For example, to-day in most of the South and Central 
American republics with which China has no treaty relations, the 
protection of Chinese interests therein is entrusted to the diplomatic 
and consular officers of the United States." 

I1«xue Con- The rendering of such assistance being an act of 

ventton. friendship, it is sometimes likewise given by states 

lArt.fi. 
>Ait.4 

■ Art. 1, American 1858. 

4 Compare art. 2, Japanese 1871:— "Matnal aaaistance shall be rendered or 
mediation offered for the arrangement of the difficult;." 

■ During the Sino-Japanese war the tJnited States had charge of Chinese interests 
in Japan as well as those of Japan in China; and during the Russo-Japanese war the 
some government succeeded in localising the area of hoetilitieB waged within Chinese 
territory.— For. BeL, 1891, liMM, pattim. 

* The American officers so acdng, however, cannot certify the fact of Chinese 
citizenship, which can onty be done by a responsible Chinese official. — For. Bel., 
1908, 61^. 
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whose treaties contain do such stipulation.^ Since, however, Cliina 
and its treaty powers are all co-signatories of the Hague conventions, 
their relations will be regulated by the following provision: — "The 
contracting powers deem it expedient and desirable that one or more 
powers, strangers to the dispute, should, on their own initiative and 
as lar as circumstances may allow, offer their good offices or mediation 
to the states at variance. Powers, strangers to the dispute, have the 
right to offer good offices or mediation, even during the course of 
hostilities. The exercise of this right can never be r^arded by either 
of the parties at variance as an unfriendly act."' 

I 10. INTERNATIONAL ARBITRATION. 

Treaty Pro- " Any disputes arising between the government of 

visions: the Republic of China and the government of the United 
Slno-Amerl- States of America, of whatever nature they may be, 

c«ii. shall, when ordinary diplomatic proceedings have failed 

and the high contracting parties do not have recourse to arbitration, 
be submitted for investigation and report to a permanent international 
commission , . . , The high contracting parties agree not to resort, with 
respect to each other, to any act of force during the investigation to 
be made by the commission and before its report is handed in.'" 
SbM-Dutdi ^^'^^ ^^^ Holland "agree to refer to the Permanent 
■ Court of Arbitration all differences which may arise 
between them and which may not have been settled by diplomatic 
means, and similarly in the case of disputes which have their origin 
in events anterior to the conclusion of the present convention,"* 

Tlwir Slgnlf- Here are two methods of referring disputes to an 

*e"nc«- international tribunal. In the latter the contracting 



1 E.g. the mediatioii of the British miniater in the Sino-Japaneae controversy 
over the Fonnoean savagee in 1S74 (lupra, 11). The protection of Chinese iitteiests 
in Sonth America, etc., wm formerly entruated to Britieh officials; but as oomptsints 
were addressed to the Chinese minister at Waahington, whereas i«drc8B could only 
be had through the British Foreign Office via the London l^ation, the plan was 
found to be cumbersome.— For. Bel., 1908, 60. 

* Art, 3, convention I., 1907.— Higgins, 103, Accordingly, on the outbreak oE 
the war in Europe, China offered its good offices in mediation. When this proved 
abortive, it attempted to enlist the co-operation of the United States and Japan in 
an endeavour to prevent the hostilities from being extended to the Far East. — 
North China Herald, Sept 12, 1914. 

1 Art 1, American 1914. The treaty is to run for five years. 

* Art. 1, Dutch 1915 (.infra, appendix C), Article 6, however, provides that ques- 
tions which, according to the territorial laws of the two states, are to be adjudicated 
apon by the national courts, shall not be so referred until the national eourte 
conoenwd shall have pronounced definitively thereupon, except In the case of a denial 
of instice. , . 

I ,., i.A.(.K>^k 
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parties bind themselves, by resorting to an arbitral court, to abide by 
ita decision.* In the former no such understanding is directly 
implied ; on the contrary, the parties thereto reserve the right to act 
independently on the subject-matter of the dispute after the report of 
the commisaion 3hall have been submitted.* In effect, however, it 
may be claimed that the same result is attainable in both cases;' for, 
as regards the latter, "if two powers had been able to agree to 
constitute a commission of inquiry, they should be able to go further 
in the manifestation of their attachment to peace." * 
Hatue Con> To refer to an arbitral tribunal or commission of 

ventlon. inquiry '* all diflFerences which may arise between them *' 
or " of whatever nature they may he," is a great stride in advance 
of the engagement to refer thereto all " differences which may 
arise of legal nature or relating to the interpretation of treaties. . . 
provided, nevertheless, that they do not affect the vital interests, 
the independence or the honour of the two contracting states, and 
do not concern the interests of third parties."* Pending the conclu- 
sion, however, of conventions with the other treaty jKJwers providing 
for obligatory arbitration, the stipulation for limited arbitration 
is admittedly a distinct landmark in the advancement of peace. Here 
again, the Hague conventions will apply as between China and such 
other treaty powers who are co-signatories thereto. The enactment 
is as follows: — "In questions of a legal nature, and especially 
in the interpretation or application of international conventions, 
arbitration is recognised by the contracting powers as the most 
effective, and at the same time, the most equitable means of 
settling disputes which diplomacy has failed to settle. Conse- 
quently, it would be desirable that, in disputes regarding the 
above-mentioned questions, the contracting powers should, if the 
case arise, have recourse to arbitration, in so far as circumatancea 
permit.'" Furthermore, "in disputes of an international nature 
involving neither honour nor vital interests, and arising from a 
difference of opinion on points of fact, the contracting powers deem 
it expedient and desirable that the parties who have not been able 

1 "Becouree to arbitration implies on engagement to submit loyally to the 
award."— Art. 37, Hagne conventiona, No. I, 1907. The convention is to nin for 
period§ of ten years, unless the same is "denounced" e^ montha before the 
expiration of each period. 

I Art. 5, American 1914. 

* The procedure for setting np the reqniaite machinery, etc., in both cases followa 
cloeely that outlined in Hagne conventions, No. I, 1907. 

* Higgina, 170. The United States' reservation in this connexion may be due to 
the exigencies of its own constitution. 

B Art. I, Americsn 1908. 

■ Art. 38, convention I, 1907. ^'i^,^,^\f^ 
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to come to &n agreement by means of diplom'acy, should, as far 
AS circumstances allow, institute an international commission of 
inquiry, to facilitate a solution of these disputes by elucidating the 
facta by means of an impartial and conscientious investigation.'" 

Arbitration ^^ "'® '^^^ **^ China, difficulties concerning extrater- 

and Extra- ritorial rights are preeminently a subject for arbitration 
territorial- under the "questions of a legal nature" clause. It 
^' appears that in the first draft of convention I, 1907, 

for the pacific settlement of international dispules, such rights were 
expressly excluded; upon the motion of China and other states 
similarly situated, supported by the United States, Germany and 
Eussia, the provision was however deleted. "It may well be that 
extraterritoriality is a political question and, as far as it is not 
guarant«ed by special treaties, may be excluded from the operation of 
the convention. And it may be also that the term 'vital interests' is 
elastic enough to embrace extraterritoriality and thus exclude 
controversies involving extraterritorial rights and privileges from the 
treaty. It is a fact, however, that these rights and privileges are not 
specifically exempted and China is rightly and properly treated on a 
plane of equality with the other members of the family of nations." '^ 

Ashmore ^^ ^^ illustration of pre- Hague arbitrations, the Sun 

Fishery Blue Fishery case in Swatow may be cited. This fishery 
Arbitration, having by force of circumstances passed from the 
possession of Dr. Ashmore, an American missionary who had 
purchased it in 1872 from its Chinese owner, it was agreed between 
the Chinese and American governments that the dispute should be 
arbitrated upon by the British and Dutch consuls of that port. 
The latter decided in favour of the claimant as follows: "In arriving 
at this decision we think we, on the one hand, have dealt fairly with 
the Chinese Government, for we argue that if Dr. Ashmore could get 
a rental of $400 a year for the fishery fjround, the Chinese Govern- 
ment will on receipt of the deeds be in a position to relet it for a like 
amount; we think on the other hand, that taking into consideration 
the nature of the property, we could not in fairness award Dr. 
Ashmore a larger amount than we have done, which amount, with the 
interest attainable upon investments of a kindred character in China, 
will always bring him in the amount of which he has been deprived, 
and at the same time cover all that can be fairly claimed. This 
amount of $4,600 to be paid two months from to-day, the 24th May, 
1884."' 

1 Art. 9, ibid. 

2 .TniiiPB B. Scott, in 3 Am. J. Int. Low (lOOB), 167. 

3 Moore, Iiitemationnl Arbitrations, IL, 1857-1859, ^-, , 
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Obittatory Finally, it is to be noted that, under these two 

Art>ltratloD. conveDtions, in order to start the arbitral or inquisi- 
torial machinery, it is not necessary for the two states always 
to be in agreement in tlie iirsl instance. On the one hand each 
state may resort independently to the tribunal in question and 
entrust it with drawing up a compromis^ or making a report On 
the other hand the commission may, through its president, offer 
its services spontaneously to the contracting parties, and "acceptance 
of that offer declared by one ot the two governments shall be 
sufficient to give jurisdictiou of the case to the commission."* In 
this connexion the Hague conventions provide as follows; — "In case 
of dispute between two powers, one of them may always address 
to the International Bureau a note containing a declaration that it 
would be ready to submit the dispute to arbitration. The Bureau 
muat at once inform the other power of the declaration."^ But 
"recourse cannot be had to the court if tlie other party declares 
that in his opinion the dispute does not belong to the category of 
disputes which can be submitted to obligatory arbitration, unless 
the treaty of arbitration confers upon the arbitration tribunal the 
power of deciding tliis preliminary question."* Compared with the 
latter, the American and Dutch stipulations are a signal gain for 
the cause of peace and humanity. 



^ Cf. Art 53 (4), conventioii I, 1807. In the previous article n compromii is 
defined to mean a document clearly setting furtli the aubject of the dispute, the time 
nllowed for appointing arbitrators, the form, order, and time in n'liicli the written 
oviilence is to be banded in, and the amount of ttie sum whicli each party muHt 
deposit in advance to defr&y the expenses. If necesenrj, tlie compromii nlfo deSnt^ 
the manner of appointing arbitrators, the special powers, if any, conferred on tlie 
tribunal, the place of meeting, the language it shall use, and tlie langu^es the 
employment of which shall be authorized before it, and, generally speakinir, oil the 
conditions on which the partiej are agreeil. 

» Art. 3, American 19J4; art. 3, Dutch li)!5. 

» Art, 4S, convention I, 1907. 

< Art 53 (l),*«f. 
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CHAFER III 
CONSULAR JDEISDICTION AND EXTRATERRITOffT A T.ITY 



I II. RULES GOVERNING THE EXERCISE OF JURJSEUCTION. 

Our discussion has so far been confined to matters solely affect- 
ing the governmeuts concerned; here, for the first time, we come 
upon a topic which intimately affecta the interests of the subjects 
of such governments. To the lay mind these privileges, known as 
rights of extraterritoriality, assume an importance transcending 
that of all other grants; to the student of international law, they 
constitute a positive derogation from the inherent prerogatives of 
the territorial sovereign. Regarded from either point of view, 
the subject has limitations no less clearly demarcated than its 
extents. 

Cmm Con- '^^ begin with, we will examine the rules governing 

ceralns the exercise of such rights of extraterritoriality. If 

AUetu tijg (jase concerns the aliens of one and the same 

iiationality, then "all questions in regard to rights, 

whether of property or person," shall be subject to the jurisdiction 

of their own authorities.^ But if the dispute afl^ects the subjects of 

different nationahties, then it shall be regulated by the treaties 

existing between the various states, "without interference on the part 

of China."'' 

Cit • ^'^ mucli for cases arising among aliens themselves. 

*' * In resi)ect of mixed suits or actions between Chinese 

and foreigners the treaties provide as follows: — "A British subject 

having reason to complain of a Chinese must procee<I 

^ " " to the consulate and slate his grievance. The consul 

will inquire into the merits of the case, and do his utmost to 

arrange it amicably. In like manner, if a Chinese have reason to 

complain of a British subject, the consul shall no less listen to his 

complaint, and endeavour to settle it in a friendly manner. If 

disputes take place of such a nature that the consul cannot arrange 

them amicably, then be shall request the assistance of the Chinese 

authorities, that they may together examine into the merits of the 

1 Art. 16, Britiah 1S58; art. 27, American 18c8; art. 10, Swedish 1908. 
■ Art. 27, American 18S8; art. IG, Danish 1863; art. 10, Si?cdiBh 1908. 
.( 36 ) 
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case and decide it equitably." * Should Chinese subjects be guilty 
of any criminal act towards Britiali subjects, they will be arrested 
Crlmiiui and punished by the Chinese authorities according to 

ActkMis. Chinese law. But " British subjects who may commit 
any crime in China shall be tried and punished by the consul or other 
public functionary authorized thereto according to the iaws of Great 
Britain. Justice shall be equitably and impartially administered 
on both sides."* 
Japaaete This is the practice to-day, but it is worthy of 

SptoB, 1894. remark tliat, as late as 1894, China retained the right of 
trying all Japanese offenders within its territory. Articles VIII and 
XIII of the Japanese treaty of 1871 empowered the officials of each 
state to try the other's subjects for breacbea of the peace. On the 
outbreak of hostilities between these two states in 18tJ4, two Japanese, 
suspected of espionage, were on the request of the Chinese government 
arrested at Shanghai by the French authorities within whose settle- 
ment they had been found. As the United States had chaise of 
Japanese interests in China, they were handed over to the American 
consul of that port; against such protection, however, China protested. 
The Washington government telegraplied to its consul and ordered 
their surrender to the Chinese. Tlie premises were acquiesced in by 
Tokyo, on the ground that under the circumstances, Chinese in 
Japan would be similarly dealt with by the Japanese authorities." 
Since the conclusion however, of the Shimonoseki peace treaty, Japan 
has likewise been accorded the right of consular jurisdiction over its 
subjects in China.* 
The Law to Moreover, " so long as the laws of the two 

be Admin- countries differ from each other there can be but 

ktered. one principle to guide judicial proceedings in mixed 
cases in China, namely, that the case is tried by the official of the 
defendant's nationality; the official of the plaintiff's nationality 
merely attending to watch the proceedings in the interests of 
justice. If the officer so attending be dissatisfied with the proceed- 
ings, it will be in his power to protest i^ainst them in detail. The 
law administered will be the law of the officer trying the case. 
This is the meaning of. the words hui t'ung, indicating combined 

1 Art.17, BritiBbI8SB;art.24, American 1858; art. 10, Swedish 1908. Agaiiut 
a Chineee plaintia' the function of such a court appeara to be arbitral, for he is incapable 
of consenting, without hia aovei^gn's authority, to the exercise of alien jurisdiction 
over him. In die caee of a British defendant it seems to exercise its ordinary juris- 
diction, the proceedings beii^ compulsoij against hiw, — Hall, 15&-I50. 

> Art. 16, British 1858; art. 11, American iSfiS; art. 10, Swedish 1MI8. 

» For. Bel., 1894, 95-127, 327-376. 

* Art. 6, Japanese 1895; arts. 21-22, Japanese 1896. 

I .-.zcdbvGoot^le 
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action in judicial proceedings in Article XVI of the treaty of 
Tientsin, and this ia the course to be respectively follo^red by the 
officers of either nationality."^ Tiie otficcr so attending "shall be 
treated with the courtesy due to bis position. .. .If he so desires, he 
shall liave the right to present, to examine, and to cross-examine 
witnesses." * 

timi From this general rule an exception occurs in the 

case of Koreans residing on jigricultural lands within 
the mixed residence district on the Chinese side of the Sino-Korean 
boundary. These " sbail submit to the laws of China, and shall be 
amenable to the jurisdiction of the Chinese local officials," and 
"all cases, whether civil or criminal, relating to such Korean subjects 
shall be heard and decided by the Chinese authorities in accordance 
with the laws of China, and in a just and equitable manner," 
A Japanese consular officer, or an official duly authorized hy him, 
may freely attend tbe trial, and, in the bearing of important cases 
affecting the lives of persons, previous notice will be given to such 
consular officers. M'lienever the latter finds that "a decision has 
been given in disregard of law, he shall have the right to apply 
to the Chinese authorities for a new trial to be conducted 
by officials specially selected, in order to assure justice of the 
decision."^ 



>Art. 3, eec. II, Uritiah 187(1. Cf. Art. -5, treaty <B), Japanese 1915 {infra, 
appendix B). 

' Art, 4, AniericHn 1880. In actions between Chinese and EuBsiana in Outer 
Blongolia, the ChineBC or Riuman af^eesor "eiaminea the evidence preaented, 
demands eecurity tor 'revindication' and has recourse to the opinion of experts, if he 
conndera aoch expert opinion necesaery for the elucidation of the rights of the 
parties, etc." Only the latter, however, takes part in deciding and drafting the 
judgment. — Art. lit, Sino-Runao-Monoglian 1915, 

* Art 4, Japanese 1B09. Accordins to the Slancheater Guaidian (Chinese 
Supplement, April 18, 1910) , this provision is now in the opinion of the Japanem 
Rovemment overruled by the treaty of last year (art 5, paragraph 2, treaty (B), 
appendix B, in/rQ),whpreastlie Chinese government holds that as the Korean settlers 
were granted leai^es of the land they now occupy on the distinct understanding that 
they should acknowledge Chinese iurisdiction, 1 lie new treaties are not applicable to 
them. As far as legal interpretation goes, Japan's construction appeara to lack 
cogency, since the later treaties contain no stipulation expressly abrogating the former 
engagement. In fact, acconling to the published accounts of the negotiations 
leading np to the sipnatiire of the new agreementH, Japan seems to ha^'e conflrmet] 
the earlier arrangement in return for tlio grant of con^lar jurisdiction in the r^ona 
specifically dealt witli by the treaties of 1015. (7- Art B, paragraph 1, treaty <B), 
appendix B, ji?/W* 
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Veam: Con- Accordingly, foreign subjects are amenable to their 

mUr Courts, own conanlar courts/ and the Chinese to their national 
tribunals. In Shanghai, an important trading centre, a novel 
Shanclul System obtains, however, within the foreign settlements.* 
Mbed There in both the International and French settlements 

Courts. a mixed court is established.^ It is a Chinese tribunal 
and decides all suits and actions between Chinese who are 
resident within the settlements, as well as between Chinese and 
foreign residents in cases where Chinese are defendants.* The 
magistrate is incompetent to try capital and other grave offences, 
which remain within the jurisdiction of the district magistrate of 
Shanghai." But a Chinese criminal escaping to the foreign settle- 
ments can be summarily arrested by him, without either a warrant 
from the district magistrate or aid from the foreign municipal 
police.' If the cause to be tried concerns a foreigner, a consul or 
his deputy assessor may sit with him at the trial; otherwise he 
"shall adjudicate independently. . . .the consuls shall not interfere."^ 
This right of the magistrate has, however, not been consistently 
respected and, in 1905, a case of conflict of jurisdiction occurred. 
On remanding some Chinese prisoners arrested on chaises of 
kidnapping, the British assessor directed the witnesses to be taken 
temporarily to a local philanthropic institution. The Chinese 
magistrate objected, and a scuffle ensued between the Chinese and 
foreign municipal police. The assessor's act was reprobated by the 
diplomatic body, and the Shanghai consuls upon whose resolutions 
the assessor had acted, were reminded that "by Article I of the Rules 
for the Mixed Court, it is the magistrate who is authorized to confine 
Chinese prisoners. These rules were adopted in 1869. by the foreign 
representatives at Peking and the Chinese government, to whom it 
belongs to modify thorn by common consent.'" 



^ The British and American supreme courts in Shanghai are the only tribunals 
which hear appeala from their respective consular cnnrts. In the case of other 
nations, the appellate juriBdiction is resen-ed to their home or colonial tribunals. 

* According to the latest quinquennial cenaus of October, 1915, the numbers of 
Chinese and foreigners living within the foreign settlements of Shanghai are 766,996 
uid S0,924 respectively. 

* The regulations in force in the latter" settlement are, however, slightly different 
See the provisional rules defining the respective jurisdictions of the mixed courts of 
the International and French settlements, 1602, iu China, 190S (61), on Shanghai 
consular juriidiction; Hertslet, II., SOS-SOS; Hinckley, M9. 

* ArtL 1, 1869 Hules. -Hertslet, II., 662-6fl4; Hinckley, B45-847. 
fi Art. 4. 

* Art 5. 
1 Art. 8. 

i For. lua., 18M, pt, I, 884. 
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Finally, " foreigners who may be charged with any offence, if 
represented by consuls on the spot, shall be dealt with by them as the 
treaties provide; " but the subjects of non-treaty powers will be tried 
and sentenced by the magistrate, " the iinding being aubmitted for 
the taotai's approval, who will consult with some treaty power consul 
on the subject." * 

lolat lavM' ^" regard to cases of confiscation or fines by the 

tisatlon of Chinese customs for breaches of revenue regulations, the 
rules of 1868,^ providing for joint investigation between 
the customs authorities and foreign consuls apply. On 
the seizure of a ship or goods, the merchant concerned 
will be notified and informed of its confiscation unless 
he appeals through his consul within six days from delivery of notice.' 
At the joint investigation he will state his defence to bis consul, who 
4 will erofls-examine the customs officers for him.* If his consul 
dissents from the decision of the Chinese superintendent to confiscate 
the vessel or goods, he may appeal ; in which case certified' copies of 
the proceedings will be referred by the two officials to their superiors 
at Peking. If, however, his consul concurs in the decision, he has no 
right to appeal, "and in no case will the release of ship or goods 
entitle him to claim indemnity for their seizure, whether they be 
released after the investigation at the custom house, or after the 
appeal to the high authorities of both nations at Peking." " 
j-^ In case of infractions which, according to treaties, 

are punishable by fines, the customs commissioner will 
report the matter to the superintendent and at the same time cause 
a complaint to be entered in the consular court. If the treaties or 
r^ulations in question have fixed a specific fine for the offence, the 
consul will on conviction enter judgment for that amount, unless the 
superintendent chooses to mitigate the sentence. Any differences of 
opinion between the two officials will similarly be referred to Peking. 
" The merchant shall not be put to an expense by delay, but he shall 
have no claim for compensation on account of hindrance in his baai> 



I Art. 7. "Tlie unanimous agreement' of the miniBten to uphold strictly the 
nile of the treaties, requiring that in mixed cues a Cbineee defendant be tried by a 
Chinese judge, the foreign consul being reetricted to assisting in bringing evidence 
before the magistrate and having no right to interfere aa to his decision in the cose, 
undoubted]; contributed much to the preservation and development of tlie jurisdiction 
of China in reepect to the claims of foretgneie. ' ' — Hinckley, 160. 

t Hinckley, S37-240; Mayers, 230-232. 

•Art. 2. 

* Art. 3. 

> ArL 4. Fending tiie result of tlie appeal, he will deposit a bond.— Art. &, 
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ness, for loss of interest, or for demurrage. " ' If disputes should 
arise respecting the value of Ibe vessel or goods, the valuation of the 
merchant will be accepted, and the custom house authorities may take 
over either at the stated price.' 

s 12. BXTBTfc OP jutasacriosi, 

Jari«llctk» AH questions in regard to rights, whether of 

PcnoBiI, property or person, arising between alien subjects shall, 
as we have seen, be subject to the jurisdiction of their own authorities. 
Nationality is a wide term and, for our immediate purpose, needs to 
be defined. According to the practi<» of the United States, "so far 
as extraterritorial privileges are involved, American nationality 
includes all persons, whatever their civil status, who owe allegiance to 
tbe United States, either as citizens by birth or by naturalization, or as 
native inhabitants of the insular possessions, or as seamen on 
Americau ships, or as assistants or guards in legations and consulates, . 
or, to a limited extent, as employees of American citizens in Oriental 
countries." ' On the other band, the British jurisdiction extendsover 
'* British subjects, as herein defined, within the limits of this Order," 
namely, within the dominions of China, as well as over "the property 
and all personal or proprietary 'rights and liabilities within the said 
limits of British subjects, whether such subjects are within the said 
limits or not," and " British ships with their boats, and the persons 
and property on board thereof, or belonging thereto, being within 
the limits of this Order."* In short, the extent of consular juris- 
diction is restricted to the nationals of treaty powers and their 
property. 

bnmnidty The jurisdiction being personal," its extent ia 

from Search, far-reaching. Not only does it comprehend the pro- 
tection of the persons and property of the nationals of the state 
exercising such rights and privileges within the treaty ports, but it 
also includes their protection whea they reside or travel in the 
interior of China, or even when they enter the service of the 
territorial sovereign. A consequence of such protection is the 
implied immunity of their houses or vessels within the treaty ports 
from search or visitation by the territorial authorities. The con- 
ventions provide that, "if Chinese offenders take refuge in the 
bouses, or on board the vessels of British subjects at the open ports, 

I Art. 6. 

* Art. 8. 

* HiDGkl«r, 78. 

* Art. 0, Order in Council for China, 1001. 

■<y. Koo, 205-211; 21 Harvard Law Review (1908), 437, citing ? Opiniong of 
AttorDeya-GeDeral, 49S. 
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they shall not be harboured or concealed, but shall be delivered up, 
on due requisition by the Chinese authorities, addressed to the 
British consul."^ The "open ports"being specifically mentioned, 
it is possible that the houses of alien subjects in the interior " may 
be liable to invasion by the Chinese authorities.'" This privilege, 
however, does not confer an absolute immunity, it may perhaps 
constitute a safeguard; for it cannot be intended that asylum should 
be afforded to persons who have violated the ordinary territorial law.* 
The exemption, so far as it goes, appears to be complete even in 
face of measures adopted by the territorial. so%-ereTgn for his own 
defence. Daring the insurrection of 1913, the Chinese government 
proposed, inler alia, that the houses and vessels of foreigners should 
be subject to search, under warrants vised by a consul, should one 
be in the vicinity, so as to prevent any collusion between the aliens 
And secessionists. The diplomatic body, however, declined the 
Suggestion, on the ground that the representations "jeopardised the 
rights of foreigners as assured by treaty," but agreed that "any case in 
which a foreigner was accused of complicity with the rebels should 
be dealt with in accordance with treaty stipulations. ' ' * 
Natioacis tn An alien may travel in the interior under a pass- 

tke laterior. port. If, however, " he be without a passport, or if 
he commit any offence against the law, he shall bo handed over to 
the nearest consul for punishment, but he must not be subjected to 
any ill-usage in excess of necessary restraint."" This is the law, 
but in practice it seems that the usual rule is for the offence to be 
brought to the attention of the offender's consul, who will take such 
action as is required by the circumstances." 

t Art. 21, Britiah 1858. See infra, | 94. 

» Hall, 143-H4. AIlhonBli Art. II, Swedish 1B08, refers to "limiBea occupied by 
' Svreiiisli Biibjeuts in China or on boanl Swedish shipa in Chinese vraterii," Hall'a 
inlerpretatinn seema correct, since apart from the special case of misKioneriea, 
rB8l(ien<« ill the interior ii not conceded to torci^ners in general. 
> Hall, 145. 

• Cliinn, 1814, iJo. 1, 46. The other proposnls irere, that any war materials 
which might Iio discovered should be submitted to the triul of a prize court, and that 
foreigners sssistinK the rebels in the districts under martini law should be captnred 
>nd punislied, the trial and punishment to be in the bands of the Chinese alone 
ehodd the captnrc be efTet^tuil iiitliin the fighting zone. 

• Art. 9, British 1858; art. 8. French 1858; art. 0, Swedish IfiOS. "This rendered 
into plain language, means that the foreigner who commits n rape or murder & 
thousand miles from the sea-board is to be gentl? restrained, and remitted to » 
consul for trial, necesaarily at a remote point, where tPstiraony could hardly be 
obtained or ruled on."— Minister Reed to Secretary Casa, 1869, in Sen. Es. l}ocn- 
inents. No. 30, 36th Cong., 1st seas., 382. 

• Jeniigan, 227. 
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Nstkmafs In ^^ alien may enter the sen'ice of the territorial 

ClilneM sovereign; nevertheless, for some purposes he remains 
OovemnieBt within {he jurisdiction of his own autboritiea On the 

""** one hand, he may not be civilly liable in the consular 
court for any acts done in hia official capacity;^ if, however, in the 
performance of his ofHcial duties he wounds or kills any one, he is 
criminally liable but may plead successfully the act of state.* These 
questions arise frequently in respect of foreign employees of the 
Chinese customs service,' In such criminal cases, the accused is 
required by the customs regulations to resign his position and report'" 
to his consul; if he is acquitted, he may be reinstated with full pay 
from date of resignation.'* On the other hand when the employment, 
though civil, is such that the persons engaged in it are placed under 
disciplinary rules, it is their emploj-ers who have jurisdiction in 
respect of breaches of those rules; and when the employment is military 
or naval, the necessary conditions of service are such that persons 
entering it must be supposed to submit themselves voluntarily to the 
territorial authorities.' "We will cite two instances, 

benerml Bur- In 18G2 General Burgevine, an American citizen, 

seWae. was appointed by the Chinese government in command 
of its army to suppress the Taiping rebellion. On hia disobedience 
to orders from Peking, his emploj'erg communicated with his 
ininister and intimated that "Burgevine, being now a Chinese 
subject, and having offended against the law of the country, 
certainly ought to be arrested and punished in accoi-dance witli the 
law of China." He was expelled from the country on his desertion 
to the insurgents; in 1865 he returned and, on his recapture, the 
Chinese government refused to give him up. The American minister^ 
Anson Burlingamo, recommended that he should be abandoned to 
the Chinese authorities, which was approved; but the Washington 



, 1 Hincklej, 88. Sat in the euTViCTCaaes of Bmnnan r. FiUgrny (CWinit, 1864, No, 3, 
Sl-M) Bnd Hart v. Gumpadi, h. R, 4 Privy Council App, C18J1-1873), 439-457, it wna 
decide th«t the de fen riant was civilly linhle, Tlie foriner was a case of winnre 
ot goods by the lietendant customa officer, and tlie latter, one ot false representallons 
alleged to have been made to the prejndice of the reepondent by the appellant to 
their con(mon employers, 

> Of, Koo, 103-195; Norton-Kyahe, II., 44-46, 328-329. 

* The total number of foreign ofUciala employed in the Chinese goveminent 
eervice waa recently estimated at 3866, composed aa followH ;— Britone, 1105; 
French, 1003; GermaMS, 533 ; Biissiane, 463; Ainericanej 174 ; Japanese, 207; Italians. 
7S; Austrians, 7Q; Belgians, 171; other nationalities, ]58.— The Kast in the Weal,: 
October, 1916, 142. 

* Cf. For. Rei., 1881, 257; Hinckley, 86 87. 

* HbH, 161-152. 
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government added: — ''This is to be understood to rest upon our 
voluntary consent upon the grounds of national honour, and not 
upon Chinese right under treaty stipulations." * 
AntloXfalncM In 3863 Horatio N. Lay, the English inspector- 
Flotuia. general of the Chinese customs, was despatched to Eng- 
land to purchase some vessels and guns for revenue protection purposes. 
He exceeded his powers and was subsequently dismissed. As the 
British minister, Sir Frederick Bruce, reported to his govern- 
ment, "in fact, this flotilla ought to have been designed to carry 
out the revenue laws, and to assist in suppressing piracy. Leas 
formidable and expensive vessels would have been sufficient for 
these purposes, and they would have been at the same time, though 
in a subordinate degree, of much use in assisting military- operations. 
Whereas, a purely war squadron was provided, with officers who 
looked to actions d'eclat, and not to the disagreeable and prosaic 

task of stopping smugglers and robber-junks It is impossible, 

in my opinion, to maintain that Mr. Lay's dismissal is a capricious 
act on the port of the Chinese, or that they had not fair ground 
to complain of his conduct ... I do not admit that a man who serves 
the Chinese as an agent is entitled to exceed his authority, and 
if he does exceed it, he must do so at his own risk and take the 
consequences." The above was approved,' 

^UcM In -A'H alien may employ Chinese "in any lawful 

Nationals' capacity" without any let or hindrance from the local 
Employ. authorities.^ Accordingly, under the Mixed Court 
Rules of ]8ii9, if a Chinese defendant be in foreign employ, the 
magistrate will first communicate all particulars to the consul of hia 
employer, the latter being bound not to attempt to screen or conceal 
them. " A consul or his deputy may attend the hearing, but h« 
shall not interfere if no foreign interest is involved. The servants 
of non-trading consuls shall not be arrested unless with the sanction 
of their masters."* The foregoing applies primarily to the fon^ 
settlements at Shanghai ; it appears, however, that the same practice 
is observed in other treaty ports. Thus at Chinkiaiig, in 1900, two 
Chinese employees of an American merchant were arrested and 
punished by the local authorities. As no communication had been 
made to the American consul requesting their delivery, the action 

1 DipL Corn, 1885, pt, 11, 462. The rider does not aeem to be convinciDg. For "from 
the practical point of view, this was not a case of tionourbutoneofuecesaity; honoar 
ifl not a soiHcieiit ground upon which to base tlie abandoonent o! a ri(tlit," — Koo, 
20G. 

3 China, 16M, No. 2, 2S-34. 

» Art. 13, Britiih 1868; art. 17, American 1856. 

* Arua 



.V Google 



( 45 ) 

was characterised by the United States minister aa "a proceeding 
flagrantly violating the practice in such cases which has grown up 
under the treaties in all the treaty porta. "^ 
f 13, UMTTATIONS OF JURISDICTION. 

Tlie limitations of consular jurisdiction tall under two main 
heads: (a) Limitations arising from treaty relations, and (b) 
limitations arising from the principhs of internationiil law. In the 
former, the restrictions are expressed and are defined in the con- 
ventions; in the latter, they are implied from the nature of the 
circumstances and are well understood. 

TMttty stip- The limitations bom of treaties are found generally in 

nlations: the category of customs regulations, the procedure for the 
joint investigation of their contraventions having already been dealt 
Cnstoms Re- with in a former section. For example, foreign merciiant- 
ifulatloiu. nien are not entitled to resort to other than the ports de- 
clared open to foreign trade: " they are not unlawfully to enter other 
ports in China or to carryon clandestine trade along the coast thereof. 
Any vessel violating this provision shall, with her cargo, be subject to 
confiscation by the Chinese government." * Should any foreign vessel 
be concerned in smuggling, "the goods, whatever their value or 
nature, shall be subject to confiscation by the Chinese authorities," 
and the ship prohibited from further trading,^ No abuse of flag is 
to be permitted, any infmction of which shall subject the veasel and 
cargo to confiscation.* Foreign merchants may import merehandisc 
and pay the duty thereon ; but if they attempt to defraud the revenue, 
" then the goods shall be subject to forfeiture and confiscation to the 
Chinese government,"' In brief, "the Chinese authorities at each 
port shall adopt the means they may judge most projwr to prevent 
the revenue suffering from fraud or smuggling." * 

The regulfitiona also require the masters of foreign 
vessels to obtain the necessary permits for loading or 
unloading, etc., under penalty of specific fines. These fines, however, 

1 For. Eel., 1900, 394-402. 

' Art. 47. Britisli 1858; art. 7, French 18:8; art. 6, SireUisli 1908. Art. 34 of Ihe 
Americnn 1S58 goes further nnij provides that, in sncU cases of confiscation as well as 
where Anjericana trade in contraband goods, they "shall IM subject to be dealt nitli 
by the Chinese government, without being entitled to any conntenance or protection 
from that of the United Stalea. And tlie United States will take measures to prevent 
their flag from being abused by the subjects of other nations as a cover for tlie 
violation of the laws of the Empire." 

> Art. 48, Britisli 1838; art. 12, Dutch 1863. 

*/»/«!. 1 49. 

■ Art 21, American 18S8; art. 24, French 18S8. 

• Art. 46, British 1858; art. 12, Dntch 1863, r'^-.iiiilf. 
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are not enforceable by tbe customs aatliorities ; proceedings for their 
execution must be liad through tbe consular courts of the national- 
ities concerned. In 1862 "the Agrtea, an American bark, put into 
Kingpo. The duties on the goods having been paid, the master 
commenced to discharge his cargo after sunset, which was in 
contravention of the port regulations. The customs officers attempted 
to stop him, but were roundly abused. The portion which had 
already been lauded was seized, and tbe discharge of the remainder 
was Imuned until he had apologized and paid the tine of 300 
taels. The United States minister, Burlingame, protested: — "The 
undersigned does not deny the right of the Chinese government to 
enforce its revenue laws by the seizure and confiscation of that 
property which is found after the owner has violated the law, as when 
goods have been smuggled ; but he does deny the right of the Chinese 
authorities to punish or fine citizens of the United States under any 
circumstances. That can only be done, according to Article XI 
of the treaty, by the Under States consul .... If , in landing the cargo, 
the captain violated the port regulations, then only so much could be 
seized as was landed contrary to law ; that which had not been landed 
was where it had a right legally to be." The premises were admitted 
by the Chinese government, when the necessary instructions were 
issued to the provincial anthorities.^ 

Territorial For the purposes of revenue protection it is univer- 

Waters. sally recognised tbat a state may adopt whatever measures 
it deems necessary within its territorial waters; it does not appear, 
however, that either theory or practice is unanimous as regards the 
extent of such waters,' AVith one single exception fuch limits are 
not defined in any of the treaties concluded between Cliiiia and other 
states.' The Mexican treaty of 18911 constitutes the exception, in 
Article XI of which the two contracting parties "agree upon con- 
sidering a distance of three marine leagues, measured from the 1 neof 
low tide, as the limit of their territorial waters, forcverything relating 
to the vigilonce and enforcement of the custom liouse regulations and 
the necessary measures for the prevention of smuggling."^ This 

I Dipl. Corr, 1863, pt II. 845; Koo, 197-198. 

s ty. Oppecilieim, I., 255.261. 

* For example, art. 13 of the American I85S provides that, if United (states 
merchantmen, '-while witliin tiie waters over ivhjch the Cliineee t[<)vernment 
exerciaea JQriBdiction," t>e phindered by robbera or piratei^, tiie Chinese autiiorilies, 
on receipt oE information thereof, shall appreliend and pnnit^h the malefactors 
according to law, etc. In tlic similar art I'J of the British 1S5S, tlie words emplojeil 
are " while within Cliinese waters." C/. " Juiw des paragei depeiidant de la Chine" 
of arL 34, French 18S6. 

*TrealieB, II., 1513. 



( 17 ) 

omisMon is unfortunate, aiid its awkwardness was demonstrated in 
The TmtMu the case of the Tatau Maru, a Japanese vessel which was 

Mmm. seized on February 5, 1908, within Chinese waters, but 

appawntly outside of the three-mile limit, for attempting to smuggle 
war munitions to Chinese insurgents through one of the southern 
ports. China proposed to refer the matter to international arbitra- 
tion, but Japan declined; finally the latter's demands were conceded, 
whereupon "Japan undertakes to co-operate in the task of preventing 
the smuggling of arms into China." * 
Cue discBBs- The question at issue was whether such seizure was 

•J- permissible beyond the three-mile limit in order to pre- 

vent a violation of the revenue laws of the littoral states f to this ques- 
tion the settlement, it must be confessed, did noV suggest a judicial 
solution. On the facts of the case the settlement is open to doubt. 
Hall remarks on this point: — "No civilized country encouragea 
offences against the laws of a foreign state when it sees that the 
laws are just and necessary; and the justice and necessity of taking 
precautionary measures outside territorial waters, in order that 
infractions of revenue laws shall not occur upon the territory itself, is 
in principle uncontested."^ In corroboration the former Hovering 
AcU of both Great Britain (1736-17S4) and the United States (1797- 
1807) may be cited. Sir Francis Piggott is even more explicit -.-^"An 
analysis of the Territorial Waters Act, 1878, and of the decisions in 
the Franconia case* and in R. v. Cu.itninghajiV' leads, as I l>elieve, to 
the following conclusions . . . These waters do not exist without 
definite claim being made to them, but the right to make such claim 
is recognized for all purposes, especially for the purposes of defensive 
legislation, other than that of preventing free navigation. When 
they are so claimed, they are not limited to what in England is 
known as the ' three-mile limit,' but may extend to such distance as 
the state claiming them considers necessary for its self-defence, so long 
as it exercises the right within the limits of reasonable necessity. 
The three-mile limit is the creation of English law, and is not re- 
cognized as the universal limit of international or any other law, 
though it is adopted in the North Sea Fishery Convention, '"* 

As far as precedents go, there appears to be no case parallel to the 
one under discussion. Carr v. Fracis Times & Co.'' seems analogous. 

1 The London Times, Mar. 14, 1908. 
' Qf. 2 Am. J. lilt Law (lOTSj, 391-397. 

* Foreign Juri-^dlction, 214. 

* R. t. Keyii, 2 Er. D. 63. 

• a 1. J : M. G. 6a 

• EnterritoriBlity. 12-13. 

1 1902 A. C, 176-186. ^ , 
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A British vessel having been seized by the Muscat anthorities for an 
attempt at smuggling, the Houaeof Lords decided that, "assuming that 
the British government might have complained and demanded repar- 
ation if the British government had not concurred in what was done, I 
am unable to see how an English court can hold on general principles 
of international law only that the Sultan exceeded his own powers in 
stopping the transit of English munitions of war intended for Persia 
through his own territorial waters.'" Here the question at issue was 
one of jurisdiction ; nevertheless, the same reasoning seems to applj'. 
Apart from the legal arguments, the collateral circumstance that the 
smuggling was a notorious fact may well be considered; and the 
promise of co-operation on the part of Japan quoted above, seems to 
lend weight to this view- In addition, it may be noted that British 
consular jurisdiction extends to offences committed by a British 
subject on board a British or Chinese vessel "at a distance of not 
more than 100 miles from the coast of China."' From the premises 
the case is clearly one for adjudication by an international tribunal. 
Under Inter- "^''^ limitations bom of international law are those 

. national which arise from the nature of the grant of extraterritori- 

'-■"'■ aliiy. The grant being expressed in so many words, its 

scope is thereby restricted to that extent; and the concession being a 
delegation of power, such powers alone as are surrendered by the 
grantor can be exercised by the grantee. No concession of sovereignty 
is intended; simply a modus vivendi Ijetween peoples of unlike laws 
and moral codes. ^ All those powers which have not been surrendered 
are retahied by the territorial sovereign, to the exercise of which all 
persons within his territory, including the grantee's subjects, are 
bound to submit.* 
Unsurrendcf Such delegated jurisdiction remains subject to tb^ 

ed Powers, incidents of delegation; and "if there be doubt whether 
certain powers have or have not been conferred by the territorial 
sovereign, the doubt must be solved in his favour."* For the 
purpose of discussion the most obvious of such unsurrendered powers 
are those pertaining to the adoption of measures providing for 
the safety of the territory as well as the maintenance of peace and - 
order therein. " In China . . . foreign powers have an extraterritor- 
ial jurisdiction, conferred by treatj'. This jurisdiction is in no wise 
arbitrary hut limited by laws, and is not preventive, but punitory."' 



1 Per Lord Justice Liiidley, at 186, ibid. 
» Art. 60, 1904 Order in Cooiicil. 
» Hall, 178. 

* Piggott, 8. 
»Hh11,135; Koo, 212-228. 

* Secretary Bayard to Minister Denbj, in For, Bel-, 1S65, 160. ~ i 

' v.ooglc 
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The ■ right of the territorial government to make rules and 
regulations affecting all matters withia its sovereignty cannot be 
denied, although the treaty statea may protest against them if they 
contravene the stipulations of any treaties or conventions, or suggest 
their withdrawal or modification if they appear burdensome.* 
Accordingly, the British minister in China is empowered to enact 
regulations, having the force of law, inter alia, so as to "secure the 
observance of any treaty for the time being in force relating to any 
place or of any native law or custom , whether relating to trade, 
commerce, revenue, or any other matter." * 

Police and It is an admitted principle of international law that 

soaitatliMi. "motiveaofself-preservation.sufGcientlygraveand urgent/ 
warrant a nation in overstepping the usual limits of its rights, and ill 
taking exceptional measures for its security."' Therefore, matters 
of police legislation and sanitary regulation reside with the territorial 
sovereign. This is illustrated in a parallel case in Japan, the language! 
Japaaese there employed being especially applicable here. Inl 

Hunting 1S73, the Japanese government attempted to enforce it^l 
Regnlatlons. hunting regulations upon all persons within its territoryA 
As this happened before the abolition of extraterritorial rights in that 
country, some doubts were entertained as to their applicability to for- 
eigners. The United States minister upheld the legislation, as ' 'there 
is nothing in the 'hunting regulations' that I can discover which can 
bo construed to deny to American citizens the right to be tried for 
any breaches thereof before the American consular courts, and to be 
punished, upon conviction, according to American law. The penal- 
ties prescribed by the regulations can only be held to apply to 
Japanese subjects, while the prohibitions therein are obligatory upon 
all. This seems to me to be their intent, and, so I understand, they 
■"have been uniformly administered," The premises were approved by 
the Washington government as follows: — "The right of the authori- 
triea of Japan to enact and promulgate laws for the government, 
security, and good order of its own people cannot, of course, be 
questioned for a moment, and of the character and efficiency of these 
laws that government must be the sole judge.... So long as these 
(extraterritorial) privileges are recognized and respected by the 
government of Japan, there can be no cause of complaint on the part 
of this government, in relation to the promulgation of any municipal 
law or regulation which the legislative authority of that country may 
deem necessary to its public interest and welfare." * 

1 C/. Minister Denbj to Secretary EvRrta, in For. Eel., 1^80, 239. 

» Art. 165. 1904 Order in Council— He rtslet, n.. 884. 

>Ha]), £45. Cf. Moore, IIL, H 2S4-2G5. In March, 1S7S, a stt«et in Peking 
wu closed to pablic thorouKhfare.— For. Bel, 1880, 177. 

* For. ReL. 1874, 653-858. 
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When an alien commits a flagrant breach of the 
""' peace, the territorial sovereign has therefore a right to 
arrest* and deport him. To hold otherwise is to deprive the 
territorial sovereign of a aelf-defeuaive weapon which in some 
circumstances may be of the highest value, and which he may need 
against the very state which also possesses it. "Were the foreign 
state to hold it to the exclusion of the territorial aathorities, the latter 
might have to stand poweriess in the face of intrigues directed agfunst 
their existence under the sanction of the foreign government itself. 
It is impossible that such a state of things can have been contemplat- 
ed on both sides; and it cannot therefore be held that Eastern states 
have in this respect abdicated their sovereign rights.'' ' On the one 
hand the European state has unlimited power of deportation over its 
own subjects; on the other, the territorial government retains 
concurrent power of expulsion for due cause, jft is usual in such a 
case, however, for the offender's minister to be first communicated 
with before the sentence of explusion will be enforced, so that an 
inquiry may be made and rebutting evidence brought forward. 
Subjects ol The grant being expressed to the use of the grantee's 

Non-treaty subjects, it follows that the subjects of non-treaty powers 
states. remain within the jurisdiction of the territorial sovereign. 
From whichever point of view the subject is envisaged, — whether it be 
the personal character of consular judisdiction or the territorial 
sovereign's undelegated powers, — the same result ia attained. On the 
grounds of policy the territorial sovereign may concede extraterritorial 
privileges to a treaty state, and to that extent exempt its subjects from 
his jurisdiction; but failing such a grant, all foreigners are amenable 
to his laws, and the subjects of a state which enjoys nosucb conces- 
sion are bound by his laws, so long as they come and remain within 
the sphere of their operation. 

In 1909 China insisted, as heretofore, upon its exercise of jurisdic- 
tion over the nationals of non-treaty states. The matter being in 
respect of the issuance of passports for the purpose of travelling in 
the interior, the Chinese government intimated in its cireular note to 
the foreign representatives, that '* when the application (of such 
aliens) is made through the consul of another country, the same form 
of passport will be issued, on verification of which the local officials 
wUl give protection and will treat the holders just as they treat their 
own people. " Upon reference of the question by the United States 
minister to his principals, the latter expressed their concurrence as 
follows: — "The contention of the Chinese government that the 
treaty powers have no jurisdiction over citizens of non-treaty nations, 

* Provided bo "ill-iua]p in esceaa ot necessary reatraint" is employed. 
« Hall, 179-180. , 
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judged by the well-established rules of international law, would seem 
to be valid, and the contention put forth by some of the treaty powers , 
that 'extraterritoriality is a natural right ' would seem to be groundless 
and supported by no recognised authority on international law, at 
least in so far as can be ascertained. The view taken by the Chinese 
government in this matter has on previous occasions been approved 
by the department." * In the following year, China attempted 
MoDtenBKrin to exercise itfi jurisdiction over a Montenegrin subject in 
Sub]«ct. Harbin. Russia, with whom had been entrnated the care 
of Montenegrin interests, protested and, together with France, regarded 
it as "an important departure from established usage." She 
communicated with the United States and proposed the adoption of 
concerted action among the treaty powers vi8-d,-via the Chinese circular 
of the previous year. The suggestion was declined, and the Washing- 
ton government observed as follows: — "The position uniformly 
taken by the Federal government has been that, by consenting to lend 
its good offices in behalf of subjects of other nations (e. g, Swiss 
subjects) , it could not assume to assimilate such subjects to citizens 
of the United States and to invest them with extraterritorial rights 
which they did not enjoy as subjects of the country of their allegiance. 
Moreover, the Supreme Court of the United States has held that the 
question of the jurisdiction of American consular courts in the Orient 
depends not merely upon international law and the provisions of the 
treaties, but also upon the statutory law of the United States which 
plainly provides for the exercise of such jurisdiction in criminal cases 
over American citizens only. In civil cases also, while the statute ia 
not so clear, the law officers of the Department of State are of the 
opinion that the jurisdiction is doubtful."^ A similar attitude appears 
to be also maintained by the British government. The circular 
instructions of May, 1864, of the British minister to his consuls, 
accordingly contains the following: — "Her Majesty's government has 
not empowered her agents in China to accept any such jurisdiction 
over foreignersor Chinese, and it is not expedient or politic to advance 
any such claim. The subjects of other nations . . . must be dealt 
with exclusively by their national consuls, if they are subjects of 
treaty powers ; and if they are subjects of non-treaty powers, itia for the 
Chinese government to devise a means of making thera obey the law."* 
CbiaeM Finally, it may be noted that in virtue of the 

Domicile, unsurrendered powers residing with the territorial 
sovereign, an alien may acquire a domicile in China for testamentary 
or other purposes. Thus it was decided by the United States Court for 



1 For. Re)., 19W, 66-70. 

» For. Rel, 19m 839. , • 

> DipL Com, 1861, pt. Ill, 380; Eoo, 20S-21I. 
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Chm&in In re Allen » Will {Sh&nghB.i, 1907)^aawena8bytheSapreme 
Judicial Court of Maine in Mather v. Cunninghavi (1909),' which 
dissented from and, in effect, overruled the earlier English authority. 
In re TootaVs Trusts (1883).' As has been well said, "where the 
requisite factum and animug are shown to exist, there is no ralid 
reason why an Englishman or an American should not be held to 
acquire a domicile in China. In respect of all matters which private 
international law refers to the law of domicile he would be governed 
by the Chinese law, the law of the territorial sovereign. The law to 
which he would be subject would be none the less the law of China 
because it provides that persons of English or American nationality 
shall be governed by such laws as their respective countries may enact 
to govern their nationals in China. The legislative power of China 
extends to all persons and things within the territorial limits of the 
Empire; the British Parliament in legislating for British nationals in 
China acts merely under a delegation of authority. Such laws are 
operative within the territory of China only because China reeogaizes 
them as part of the law of the land. The Chinese law subjects certain 
persons owing allegiance to a foreign government to rules of law 
which may differ from those that are applied to persons of Chinese 
nationality, just as the commercial law subjects certain transactions, 
having their origin in foreign countries, to rules of law which may 
differ from those that are applied to transactions taking place in the 
forum. Nor is this principle affected by the circumstance that this law 
is administered by officials appointed by a foreign government."* In 
questions of realty the lex loci rei sitae is paramount,' and an alien 
possessed of landed property in China is, ipso facto, clothed with the 
attributes and incidents of a Chinese domicile.* 



i 1 Am. J. Int. Law (1907), 1029-1039. 

»4Am. J. Int Law (1910), 446-483. 

< L.R.23Clin. D. (1H83), 532-542. 
' * Prof. Charles H. Huberich, in 24 Lan Q. Rev. (19QS), 44S. The above was 
qnote<l with approval by the court in Mather r. Cunningham, 

6 See infra, i 72. 

■ Iti tha cases of the Derfftinger, the Luelzovi and the Koerher, decided before the 
Britiah Supreme Court for E^pt in March-July, lOIQ, Tootal't Trtiiti was however 
followed; hut in tlie later case of the Eumaetu (The Times, Nov. 23, 1919), decided 
before the London Prize Court, Sir Samuel Evans refraii>ed from pronouncing any 
Opinion on tiie subject. "It is to be regretted that the Alexandria Court followed 
the older English decisions, in preference to the views of Sir Francis Figgott, 
Westlake, and Hall, and the American cases of Allen'a Wili and ifalheri: Cttnmnghain. 
To quote from tlie opinion of Mr. Justice Spear in the latter case: — 'The whole trend 
of modem authority is in opposition to the dictum advanced in TooUU'i TnuU, In 
this enlightened aj^ the doctrine of immisclbility cannot be accorded such weight as 
to establish a legal preaumption against all other evidence tending to prove animtti. 
Since the dictum of immiadbility was first declared tlie world has experienced « 
revolution touching the national, cDminercial, and trade relationa between the 
nationsolthe East and those of the WesL' "—Huberich, in 31 Law Q. Bev. (1915), 
4fi0. In view of the application of Ux loci, here as elsewhere, it eeema difflctllt to 
reconcile the English deciaionB with well-est*bliahed principles of property Imw. 



( 53 ) 

I H. ALIEN POST'CffflCBS. 

Under the tegia of extraterritoriality there haa grown up, 
in some twenty-five of the open ports, a practice for some of the 
grantoea to establish their own poBt-offices therein. The anomaly 19 
without legal justification, and iu none of the conventions is there a' 
provision therefor. "They are not established with the consent of 
China, but in spite of her . . . Their establishment materially inter- 
feres with and embarrasses the development of the Chinese postal 
service, and is an interference with Chinese sovereignty. The 
foreign post-offices are being established principally for political 
reasons, either in view of their future designs upon the Empire, to 
strengthen their own footing, or because jealous of that of others. . . . 
They will not be profitable, and I cannot find any good reason for 
their establishment by the United States. At Shanghai, where the 
foreign mail routes centre, they are important, especially in taking 
charge of and starting the mails homeward, particularly since China 
is not a member of the International Postal Union." ^ With the 
entry of Chins into the Universal Postal Union since March 1, 1914," 
there can be now no valid reaaon for the further existence of alien 
institutions in this country. By admitting a new member the co- 
signatories as well as co-accessories have recognised the efficiency of its 
system, and it is therefore much to be hoped that the irregularity will 
ere loug be remedied. 

i 15. ABOLn:'K>N OF JURISDICTION. 

DeScleiides As a system extraterritoriality is artificial, and being 

of System: a modut vivendi, it has its drawbacks. Its jurisdiction 

is personal, and so falls short of success when it is invoked to compose 

differences between mixed peoples.* A Chinese may entfer a suit 



1 Minister Conger to Secretary Bay, in For. Bel., 1602, 225. This was in reply 
to the inquiry wliether or not the Waahiagtoii government elionld follow the suit of 
France, Germsny, Great Britain, Japan, and Jtiisais in tlieir eatabliabnieat o( post- 
ofBces; couseqaently, the only American post-office in China ia at Shangliai. 

^ TIte operation, however, of the regolationa of the Rome convention began on 
September I, when Cliina also adhered to the Parcel Poet Con^-ention. The question 
of entry was broached as far back aa ISse, when the present postal a;atem was 
inangurated. Since then postal agreements have been concluded with variona Union 
administrations — «. g. Giermony , Qreat Britain, Japan, Ruasia, etc. ; and China has 
also attended the two postal oongreaaea at Washington, 1S97, and Rome, 1906. Q*. 
Report of the Ministry of Communications on the Working of tlie Chinese Post 
Offica for 1914 (Shanghai, 191S), 2; ibid., 1913,3. 

> "In its administration of justice the system fails from two canees : first, from the 
fact that justice is administered by consular not judicial officials ; secondly, from the 
inherent limitations of the extraterritorial court having merely personal jurisdiction." 
—A. M. Utter, in 19 Law Q. Bev. <1903), 317. 
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No Counter- against a foreignar in the lafter's national court, or vice 
dalin veTsa, but the lat^'ia entitled to no relief if he counter- 

claims against the plaintiff. The disability may entail hardships and 
inconveniences; but, as was decided in T!ie Imperial Japanese Govern- 
ment V. I%e Peninsular and Oriental Company,^ it is a necessary 
result of the immunity from process in the local courts. "It is the 
price for which they (Britons) must pay for this immunity ... A 
British subject cannot claim the advantage of being amenable 
exclusively to his own consular court, and at the same time object to 
the limited jurisdiction which alone it possesses. If the respondents' 
contention be well founded, it must apply equally where a British 
subject brings an action in a Japanese or Chinese court in respect of 
a claim against a Japanese or Chinese subject. The Japanese or 
Chinese court would be entitled to allow a counterclaim to be made 
against a British subject, and to require security to be given to satisfy 
the counterclaim. . . . The effect would be to deny the British subject 
any redress in that local court except upon the terms of his submit- 
ting to its arbitrament of a dispute which under the treaty was 
reserved exclusively for the determination of the British consular 
court.' ' ' 

Uncertainty I" theory a Chinese may always have bis redress 

of Punish- against an alien in his consular court; in practice, how- 
*"""*• ever, there are many difficulties in the way of languages, 

differences in court procedure, the disparity of punishments in the 
two systems and the complexities of Western law. Then there is 
the practice in most consular courts the British and the United States 
Supreme Courts in Shanghai excepted for the prisoners charged with 
grave offences to be sent home for final trial and punishment.' In 
such cases the sequel is generally unknown to the Chinese directly 
interested, especially as there are no general extradition treaties 
between China and other states,* and the belief becomes inevitable 
that such criminals have escaped unpunished. This practice should 
be abandoned. It does injustice to both sides: it damages the good 
name of the foreign country, and robs the Chinese of the satisfaction 
of knowing that due punishment has been inflicted on the guilty. 
Dteparttyofi The dissimilarity of penalties between the Eastern 

Penalties, ^nd Western codes has its obvious weaknesses, inasmuch 



' 1 1895 A. C, 644-600. 
a Ibid., 087. 

* For example, a French appeal will be heard in Saigon (French Indo-China), 
vheresB a Oermsn appeal most go all the way to Berlin. For practical purpoera the 
United States Court for China ia supreme, although in a limited nomber of casea the 
appeal will be beard in Californis. 

* See infra, IM, for special extradition. ,-. r 
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as for the same offence the tribunals administering the two laws may 
each pronounce unequal sentences. If a Chinese offenda against the 
law, he is severely dealt with in accordance with the law of the land ; 
but a foreign offender is tried by a different code, which is more lenient 
in its provisions, and receives far less punishment from the conse- 
quences of his misdeeds. Thus accidental homicide ia excusable in 
"Western law ; ^ in Chinese law the accused may not be imputable, but is 
nevertheless made to compensate the deceased's family/ In 1909, a 
D« MohD Chinese priest was accidentally shot by De Menil, an 
CMe. American travelling in Yunnan. The latter was tried, 

but acquitted by the United States Court for China. The matter 
was carried to Washington, where the Chinese minister was instructed 
to secure some compensation for the priest's dependents. The claim 
was not entertained: — "In the first place, this government cannot be 
held responsible in damages to the relatives of the unfortunate 
lama for the act of a private citizen travelling in China. In the 
second place, there is no way under the laws of the United States 
whereby this government can compel a private citizen to fulfil a 
promise (of indemnification) to the subjects of a foreign nation." 
The Department of State, however, recommended that De Menil 
might be sued civilly for damages based on negligence, "if in the 
opinion of the family of the deceased, and they are so advised by 
counsel, death was due to the negligence of the defendant, and if 
the defendant can be located within the jurisdiction of the United 
States Court for China, or some other court of competent juris- 
diction."* 

Again, in the former system, criminal carelessness may not be 
punishable unless itiresults in an injury to the person of another, as 
any injury involving damage to property is civilly actionable ; but in 
the Shanghai foreign settlements, Chinese are convicted and sentenced 
to imprisonment by the mixed courts for carelessness resulting in 
damage to the property of aliens. "It is unjust and oppressive 
that Chinese should be subjected to a higher responsibility than the 

J Reg. V. Bruot, 2 Cox. 262; Cleary v. Booth, L. R. (1893) I Q. B. 465. 

' "BeDtbam loog ago poioted ont that the balance in euch cases ougbt to iDcline 
in favour of him who suffera the injury rather than in favour of him who commite 
it, and the adoption of aatiafactory remedies anch sa the penal remedy afforded by 
the Chinese mle referred to marks a distinct feature of modern law refonn, as it is 
recognised that laws are very imperfect upon this point." — Rice, in 42 Am. L. Bev. 
(1908), 892. 

> For. Bel., 1909, 66-64 Bnt in the earlier case of Ho Choy-yeen, a vicUm of 
some American eulors, the Blim of 1,600 dola. gold was paid at the suggestion of the 
United States minister, who shared the opinion of the court of inquiry that, "if 
possible, a reasonable indemnity should be paid to the Chinese government for the 
benefit of the family ofthe deceased."— For. Bel., 1906, 112-117. 
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foreigners who live side by side with them on the same spot."* This 
state of things is anything but satisfactory. It of ten ^{(rodaees 
friction between the foreign and the local officials, and is a constant 
source of complaint among the Chinese.^ -^ 

PromiM of That consular jurisdiction is admittedly a makeshift 

Abolition, arrangement is plain from the language of the conven- 
tions themselves. Originally designed to meet the needs of small 
communities, it is no longer adequate for the requirements of the day. 
Precedent Accordingly it is provided that, "China having^'^xpressed 

Condltioas, a strong desire to reform her judicial system and to bring 
it into accord with that of Western nations, Great Britain agrees to 
give every assistance to such reform, and she will also be prepared to 
relinquish her extraterritorial rights when slie is satisfi^ that the 
state of Chinese laws, the arrangement for their adminisdjstion, and 
other considerations warrant her in so doing.'" ^ 

The promise to relinquish is explicit; so are the precedent 
conditions for its performance. The words "and other considerations" 
may or may not be construed liberally by the treaty itutes,* the 
Implied interpretation of which depending upon the mture of the 

Conditioiis. political interests involved," The consent i^Jldmirable; 
it might have been perfect if it had been coupled with either a proba- 
ProlMtlonary tionary time-limit clause or an honour clause, or both. To 

Time-Limit, stipulate that within a definite period of, say, five or even 
ten years, if China shall satisfactorily reform her judiciary in harmony 
with the Western systems, all extraterritorial rights therein will he 
withdrawn or surrendered, would provide a strong incentive to a 
people who are doing their utmost to put their house in order. The 
efficacy of this provision is amply demonstrated in the opium suppres- 
sion question. According to the Anglo-Chinese understanding of 
1907, the import of Indian opium was to cease altogether in ten years, 
if at the end of the period the Chinese suppression iiad been 
completely accomplished; this decennial period to be revisable on the 
expiration of the first three years. In 1911, in recognition of China's 
success, the agreement was modified under which the Indian import 
could cease in less than seven years, on condition that the Chinese 



1 Rice, op. cU., 896. 

3 C/. Dr. Wu Ting-fang, addreea before the New York States Bar Aaaociation, ia 
3G Am. U Bev. (1901), 362. 

•Art. 12. Britiah 1902. Cf. Art. 15, American 1903; art. II. Japanefie 1903; art. 
10,Swediali 1908; art. 3, Japanese 1615— infra, appendix B, treaty (B) ; as well aa act. 
16, Portugnese aoratifled 1901. 

<Thna Sweden will be prepared eo to do "as soon as all other treaty powers have 
agreed to relinquish tlieir extraterritorial riglile." — Art. 10, Swedish 1908. 

* See lupra, 34, for the arbitration of extraterritorial queslionB. 
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suppression was continued. In 1913, thia import was finally stopped.^ 
In addition the stipulation might provide for either an extension of 
the mixed court system in all treaty ports, or the establishment of 
mixed tribunals after the Egyptian pattern, the same to undergo a 
probationary period of ao many years." 

Matter of But a still more powerful inspiration is the honour 

Honour. clause which binds the treaty states to rely implicitly on 
the loyalty of the Chinese people to perform their part of the contract. 
For China, " so to speak, woutd be on its honour, and the whole force 
of Chinese thought and teaching would then be enlisted in the 
foreigner's favour through its maxim r^arding tenderly treating the 
stranger from afar. Such a change of principle in the making of 
treaties would widen and not restrict the field for both merchant and 
missionary, would do away with irritating privileges and place native 
and foreigner on the same footing, would remove the sting of humili- 
ation and put the government of China on the same plane as other 
governments.. . . Bestore jurisdiction (to the Chinese), and the 
feeling of the responsibility to protect as well as the appreciation of 
(foreign) intercourse will at once move up to a higher plane."' 

For all the appearance of the conventions one may, perhaps, read 
such provisions into "and other considerations." The good will of 
the negotiators stands revealed in their intention to surrender such 
rights of extraterritoriality, and it is therefore reasonable to infer 
that thereby they are resolved to afford China every encouragement 
in the consummation of its reforms.* 

1 See tapra, 19. 

» Cy. Esmea. 578j Tchoa, 138. 

• Hart, 143-146. 

* "The new r^^iffw has introduced changes in the jadiclal system, and tliere haa 
been nome improvement in the administration oT justice .... Tlie first trial b; jury 
in the Annala of China took place on Mar. 23, 1912."— Statesman's Year Book, 
1M6, 792. There are at present four kinds of conrts : (1) Ta Li Yuan, or Supreme 
Coart of Appeal at Peking, which ii divided into cinl and criminal courts vith a 
bench of five judges. (2) Kao TSng fehSn P'an T'injt.. or Provincial High CourU in 
each of the provincial capitals, which decide important civil and military cases and 
bear appeals from district courts. (3) District Ckinrts, which deal with ordinary 
oaee, civil and criminal, and hear appeals from the courts of first instimce. (4) 
ConrU of First Instance, one in each htien or distriqt, ai^d presided over by a single 
masistrate. See the "Rebirth of a Nation" edition of The China Press (Shangliai), '_ 
Oct. 26, Ifllo, for a review of tlie latest jndicial reforms. 
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CHAPTER IV 
CONCESSIONS AND SETTLEMENTS 



116. DEFINITION. 

"The treaty of perpetual peace and friendship provides for 
British subjects and their families residing at the cities and towns of 
Canton, Foochow, Amoy, Ningpo and Shanghai without molestation 
or restraint.^ It is accordingly determined, that ground and houses — 
the rent or price of which is to be fairly and equitably arranged for, 
according to the rates prevailing amongst the people, without exaction 
on either side— shall be set apart by the local officers, in communica- 
tion with the consul."* This article is the on^n of present 
concessions and settlements. 

Four Kinds. The places agreed upon for international trade and 

residence are of four different kinds: (1) A concession, or piece of 
ground conveyed by deed of grant in perpetuity to a lessee state for 
the residence of its nationals, the same to be administered by it,' 
"saving the sovereign rights of the Emperor of China,"' (2) A 
settlement, or sit« selected for the residence of all foreigners, within 
which they may organise themselves into a municipality for certain 
purposes and be governed by their elected representatives.* (3) A 

1 Art. 2, British 1842. 

> Art. 7, British supplementary 1843. It ia further atipulated that the consnl 
will report anDuallj to the local authorities, for the information of the higher 
officers, the number of such houses, boilt or rented ; such number, however, is not to be 
limited, "seeing that it will be greater or less according to the resort of merchtints." 

■ Eanies, 544. ConcessionB, as above defined and dating from 1859-1861, exist 
at Canton, Chinkiang, Haokow, Kiukiang, Newchwang, TientsiD, etc. The number 
of concessions at a port varies with the importance of the locality from one to six- 
Tientsin, however, has as many as thirteen : British, British extension, British extra- 
mural extension, French, French extension, German, German extension, Japanese, 
Japanese extension, Anstro-Hnngarian, Italian, Russian, and Belgian. That of the 
United States, granted in 1861, was immediately abandoned and, in 1902, added 
to the British concession, — Morse, Trade, 218. 

* E.g. Shanghai. Originally there were three settlements. In 1862, the French 
withdrew from the- triumvirate arrangement and designated their area as a 
"concession" nnder their exclusive control; the British and American were niei^ed 
under one administration, and are now known as the International Settlement, — 
MorBe,«t64t>5. The definition of "concession" and "settlement" in thetextis, 
as a rule, not strictly obeerved, and the two expreaeions are often used interchange- 
ably. 
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voluntary settlement, or one in a port spontaneously opened by China 
itself for the residence of aliens, of which the control of municipal 
administration and police remain vested in the local authorities.^ 
(4) A settlement by sufferance,' or one within which the residents 
have acquired, without any formal agreement on the part of the 
territorial sovereign, the tacit right to govern themselves as a 
municipality.' 

I 17. LEGAL STATUS. 

The legal status of these areas may be examined from two stand- 
points: "What are the powers exercisable by foreign municipalities, 
and what is the nature of such jurisdiction?* Properly speaking, the 
two may be grouped under one heading, but for the sake of clearness 
they may perhaps be treated separately. 

E^nt of The act of marking out a piece of ground for 

Foreign international residence being designed with the view of 
Manidpa- furthering the aliens' desire to do trade in China, the 
"ty- authority of their municipality is circumscribed. To 

the foreigners the site ia privileged, within which they may govern 
themselves as they deem best for the promotion of their common 
objects. But the grant only exempts aliens dwelling therein from the 
personal jurisdiction of the territorial sovereign ; otherwise the latter's 
prerogatives are reserved. In the words of the Peking foreign repre- 
sentatives' instructions, August 6, 1863, to the ratepayers of the 
Shanghai settlements, the powers and limitations of the municipality 
are defined as follows : — 



^ E.g. Tochow, SantDBO, Glianiiaha, «tc. "Foreignen residing io tliia open port 
CChaogBhs) tie to obeerve the mDoicipal and police regutationa on the sarae footinfc 
aa Chinese residents, and tliey are not to be entitled to establisli a mnnicipalitj aad 
police of their ovn within the limtta of tliia treat; port, except with the consent 
of the Chinese authorities. "—Art. 10, Japanese 1903. 

'The terms "roantary settlement" and "settlement b; auBerance" are 
Arbitrary, as they are generally referred to in conjunction with the others as 
"international settlements." 

• E.g. Chefoo, where "they have assessed themeelvea and have expended their 
assessments throngb a headless committee, bnt have no official status as a self- 
governing administrative body."— Morse, Trade, 222. 

* In the case of a manicipality in a concession, the conanl of the lessee state 
convenes and presides over the land-renters' annual meeting for the election of 
officetE; in other respects it resembles its connterpart in a settlement. For the land 
r^nlations of the British concessions at Shameen (Canton], 1908; Hankow, lOOS- 
1006; KiDkiang, 1902-1906, et«., see 101 State Papers, 1231311 24 Commercial 
Treaties, 311-330; 2ia2l9, 330-331 respectively. 
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1. That whatever territorial authority 19 established Bhall be 
derived directly from the Chinese government, through the 

ratepayers' miuisters. 

2. That such shall not extend beyond simple inunicipal matters, 
roads, police, and taxes for municipal objecta. 

3. That the Chinese not actually in foreign employ, shall be 
wholly under the control of Chinese officers, as much as in 
the Chinese city. 

4. That each consul shall have the government and control of 
his own people, as now: the municipal authority simply 
arresting offenders against the public peace, handing them 
over, and prosecuting them before their respective authori- 
ties, Chinese, and others, aa the_case may be. 

5. That there shall be a Chinese element in the municip&l 
system, to whom reference shall be made, and assent obtained 
to any measure affecting the Chinese residents.* 

Nature of The powers exercisable by the municipality are 

JarisdieUon. therefore personal, not territorial. They are limited to 
"simple municipal matters, roads, police, and taxes for municipal 
objects." The settlement does not represent a transfer of the land 
included therein to the government of the state for the accommodation 
of whose subjects it is set apart by China. The land encompassed in 
the delegation remains Chinese territory, subject to China's sovereign 
rights.* The legal position of the foreigners lesiding within it is the 
same as that of those residing without it, and foreign holders of real 
property therein are similarly required to pay a land tax to the 
Chinese government.* The provision, however, respecting the 
Chinese element is not strictly acted upon , although three Chinese 
delegates are elected annually by the Chinese commercial bodies. 
These do not represent them on the municipal council, but act as 
authorized persons who may be consulted by that body in affairs 
concerning their fellow nationals.* This is a continual grievance 
with the preponderant Chinese community, when it is remembered that 



1 China, 1864, So. 3, 146. 

' Art. 28 oi tlie Shanghai Land Begulationa (1866-1S69)— the charier of foreign 
monicipalities — provides that amendmenta to and doubts respecting tlie interpreta- 
tion of those regulations "must be consulted upon and settled by the foreign coiisols 
and local Chinese authorities, subject to confirmation b; tlie foreign repreaentaUves 
and supreme Cliineae ^jo^-emment at Peking."— Hertalet, II„ 678. 

» Koo, 236. 

* Koo, 2S5; Morae, 364-356. 
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the harden of taxation falls heaviest on their shoulders.* It ia much 
to be hoped that this injustice will soon be remedied. 

statu ot '^^^ Ai^^ is reserved for international trade and 

Chinese residence, but it is never intended to exclude Chinese 
therein. therefrom. In 1908, the foreign consuls of Wuhu pro- 
posed to amend the regulations for the international settlement of 
that port so as to debar the Chinese from residing therein. The 
amendments were referred by the American consul to his government, 
but were disapproved. The latter "considers that the exclusion of 
Chinese from these international settlements at the treaty ports would 
be unwarranted, and would go far to justify the Chinese in their 
contention, which we have never accepted, that Americans and other 
foreigners are not entitled under the treaties to reside within the so- 
called native cities, but should be confined within the iimila of their 
concessions."^ On the other hand, residence therein does not confer 
upon the Chinese a status different from that which inheres to them 
from residence outside the area. Despite the fact of such residence 
they remain subjects of their own government, and the foreign muni- 
cipal council can invest them with no protection incompatible with 
the jurisdiction of their own sovereign. Chinese laws apply to them 
equally as if they reside beyond that area. For example, in 1862, 
the Shanghai local authorities attempted to enforce an impost upon 
the Chinese in the British settlement, and requested the assistance of 
the British consul. The latter admitted the right of the Chinese 
authorities to impose on their own subjects any tax not interfering 
■with the foreigners' treaty rights; hut as regards the Chinese who 
resided within the settlement, he could not recognise such a right, as 
it had always been a matter of understanding between the local 
authorities and his consulate that the former's jurisdiction over their 
own subjects living within those limits should only be exercised 
through the British consul. This attitude was repudiated by Sir 
Frederick Bruce, the British minister, who observed that there was 
nothing in the treaties which warranted him in interfering in any 
way in such questions. "The taotai is entitled to levy taxes as he 
pleases; and as long aa he merely seeks to impose taxes on persons 
resident in the concession, which are paid by those in the city and 
suburb, I see no reason for objecting to it, at a time when it is our 
interest as well as that of the Chinese that the government shall not 
be deprived of its resources." The British minister's view was 
approved by his government, and Earl Russell added : — "The lands 

1 For the latest quiiiquenninl ceiiBUs of Chinese popDlatioo in tlie Shanghai 
settlemente, see ntpra, SO. 

> Secretary Boot to Minister Borkliill, Nov. 30, 1908, in For. Bel., 1908, 123. 
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situated within the limits of the British settlement are without doubt 
Chinese territory, and it cannot reasonably be held that the mere fact 
of a residence within those limits exempts Chinese subjects from 
fulBUing their natural obligations." ^ 
1 18. IMPLIED CpNDinorG OF USER. 

Quiet En)oy- The grant being expressed tor the residence of aliens, 

nwot. their enjoyment of it ia subject to certain implied condi- 

tions of user. Within this area they may promote the objects they 
have in common among themselves, so long as these measures do not 
conflict with or prejudice the interests of the territorial sovereign. 
They may engage in all articles of trade so long as they are not 
contraband by the laws of the realm, and they may carry on any 
form of industry provided that it does no detriment to the paramount 
well-being of the territorial sovereign. For example, in pursuance 
of the national anti-opium crusade the opium shops in the native city 
of Shanghai were completely closed ; whereupon the opium smokers 
flocked to the foreign settlements. The municipal councils were 
approached respecting the closing of their licensed dens, but they 
were unwilling to forego their revenue from this source. Up to the 
present, their response has been lukewarm, although at the beginning 
they appeared to be not unconscious of their obligations.' Tbis is 
clearly an infringement of the implied condition of user we are here 
considering. 

Not inimtcal Above all, the interests of the grantor are to be 

toQrantor'si-espected and promoted, not thwart«i. Accordingly, 
Intarasts. jj jg provided by the British regulations of January 
2, 1907, that when in the opinion of the consul, "any action by 
the municipal council is liable to impair the friendly relations 
subsisting between His Majesty's government or British subjects 
on the one hand, and the Chinese government or local authorities 
or Chinese subjects on the other," he may either ask for an 
explanation from the council or veto such legislation, pending 
the result of an appeal to the minister in Peking.' The ideal, 
however, is not always followed, and this seems inevitable as 
long as the aliens are amenable only to their national oflSceis. 
Thus, recently, in delivering judgment at the mixed court of the 
Shanghai International Settlement upon a number of Chinese, 
charged with att«mpting unlawfully to sell or possess firearms in the 
settlement in contravention of the municipal bye-lawa aa well as 
Section 204 of the Chinese Criminal Code, the British assessor, Mr, 
Grant Jones, used the following language: — "Before I proceed to deal 
~ 1 China, 1664, No. 3, 10-11. 

s China's Friend, Jnne, 1B0% 138-139; ibid., Januarj, 1916, supplement, iS. 
■ 100 State Papers, 127-128. 
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with the prisonera themselves, 1 wish to draw attention to the 
deplorable state of aSaira in the Bettlemeot, as revealed during the 
course of this trial. What should he the habitat of a peaceful 
community has become an Alsatia of rogues and vagabonds, native 
and foreign. In its present condition Shanghai is a festering sore in 
the body politic of China. The evidence adduced before us shows 
that disreputable foreign iirms, disreputable foreign individuals and 
disreputable Chinese are vying with each other in the traffic, a traffic 
which can have no other purpose than to effect a breach of the 
neutrality laws of the country or to promote domestic disturbance 
and civil strife." ^ 
< J9. QUESTION OP NEUTRALITY. 

Onator'B "His Majesty the Emperor of China, being of the 

Eminent opinion that, in making concessions to the citizens or 
Domun. subjects of foreign powers of the privilege of residing on 
certain tracts of land, or resorting to certain waters of that Empire 
for purposes of trade, he has by no means relinquished bis right of 
eminent domain over the said lands and waters, hereby £^rees that no 
such concession or grant shall he construed to give to any power or 
party which may be at war with, or hostile to, the United States the 
right to attack the citizens of the United States or their property 
withia the said land or waters; and tbe United States, for themselves, 
hereby agree to abstain from offensively attacking tbe citizens or 
subjects of any power or party, or their property, with which they 
may be at war on any such tract of land or waters of tbe said Empire. 
But nothing in this article shall be construed to prevent the United 
States from resisting an attack by any hostile power or party upon 
their citizens or their property. It is further agreed that if any right 
or interest in any tract of land in China has been, or shall hereafter 
be, granted by the government of China to the United States for 
purposes of trade or commerce, that grant shall in no event be 
construed to divest the Chinese authorities of their right of jurisdic- 
tion over persons and property within the said tract of land, except 
so far aa the right may have been expressly relinquished by 
treaty."* 

PrMent Ex- This principle, enunciated forty-eight years ago, has 

perieace. so far been scrupulously observed by the treaty powers.^ 

At the present juncture, however, there seems to be a tendency in 

some quarters to disregard the above fundamental obligation, it Laving 

been suggested that the Allied governments should occupy the German 

1 L. * C. Telegraph, Jan. 24, 1816. 

* Art. ], AmericBji 1S68. 

> See France, 1B85, No. 1; Correspoodence respecting boatilitiee between Fiance 
and China and the rigbte of neatrals. 
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and Austrian concessions in China and expel the subjects of those 
powera therefrom. But in face of the explicit declaration above 
quoted, the contemplated action appears to involve a violation both 
of China's sovereignty and neutrality. 

CoDtemplaud Writing to an English periodical recently, Sir 

Action inde- Francis Piggott, the late Chief Justice of Hongkong, 
fensiUe. ^j^^g combats the suggestions of "Imperialist," an 
anonymous contributor: — " ' Imperialist' saya that tho foreign settle- 
ments in the treaty ports are 'clearly' the property of the holders, 
that they are outside the sovereignty of China, and that, therefore, 
those which are held by Germany are legitmate objects of attack by 
the other powers during the existence of hoatilities. Further, he 
aaj's that the immunity of the settlements from the consequences of a 
state of var between the nations is quite vague and unreal, and that 
' an informal and vague licence of immunity was assumed to have 
been granted, placing these settlements outside the range of warlike 
operations ; ' and ho contends that, therefore, the expulsion of the 
German trader by a local force would involve no violation of either 
China's sovereignty or her neutrality. But 'Imperialist' ignores two 
facts; first, that all the powers, except France, have clubbed their rights 
of settlement in Shanghai into what is known as the ' International 
Settlement,' and therefore his scheme could not be carried out 
practically. Secondly, that even a 'concession,' which carries with 
it larger rights than a ' settlement,' cannot be described as 'a little 
enclave which is not a Chinese but an European possession.' The 
privilege of extraterritoriality is purely personal to the subjects of the 
treaty powers ; the right of residence, or settlement, in certain areas, 
and the exclusive concession of certain areas within which more exten- 
sive rights exist, depend on independent grants from China; the 
creation of municipalities in the treaty ports is the inevitable outcome 
of custom, tradition, and sufferance, which have also established 
harmonious business relations between the Chinese and foreigners, 
and not inharmonious relations between the Chinese and foreign 
governments. But Chinese sovereignty over the territory remains, and 
China's rights of sovereignity still exist in so far as they have not been 
diminished by treaty-grant or sufferance. If there were any doubt as 
to the accuracy of this statement, it is set at rest by the first of the 
Additional Articles to the treaty of Tientsin of 1858 between China 
and the United States, which were agreed to in 1868; it is in the 

following terms This article therefore makes it clear not only that 

the warfare in the settlements imagined by ' Imperialist' would be 
contrary to treaty, but also that the grounds on which he justifies it 
are also expressly destroyed by treaty." * 
/ » The Fortnightly Review, June, 1915, 1135-1126. 
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It ia to be noted, however, that this declaration of 
ence. ^gQ(^[.£^lj^y (j^gg qqj apply to any action which the territor- 
ial sovereign may adopt in a war with a foreign state, or pending its 
outbreak. In such an eventuality China may close all her porta for 
military reasons, irrespective of the number of international settlements 
contained in those which are opened to foreign trade. To construe the 
stipulation so aa to deny her this right of self-defence is to create 
a situation intolerable at once fo her sovereignty and independence. 
But it is usual for her to remove the obstructions in the way of 
trade and navigation as soon as the necessity which has called them 
into existence ceases to operate, and any delay in their removal may 
afford some ground for complaint. 

For example, during the hostilities between China and France, 
the waters of Canton were put into a state of defence. On the cessation 
of hostilities the United States protested against the tardy removal 
of these obstructions. Said the Department of State: — '"It is un- 
questionable that a belligerent may, during war, place obstructions in 
the channel of a belligerent port, for the puri')08e of excluding vessels 
of the other belligerent which seek tlie port either as hostile cruisers 
or as blockade-runners. This was done by the Dutch when attacked 
by Spain in the time of Philip II ; by England when attacked by the 
Dutch in the time of Charles II; by the United States when attacked 
by Great Britain in the Revolutionary war and the war of 1812; by 
the United States during the late civil war; by Russia at the siege of 
Sebastopol ; and by Gennnny during the Frnnco-Gerraan war of 1870. 
But while such is tlie law, it is equally settled by the law of nations 
that when war ceases such obstructions, when impeding navigation in 
channels in which great ships are accustomed to pass, must be 
removed by the territorial authorities. Such is the rule apart from 

treaty Were there any doubt about this question, which Imain- 

tain there is not, it would be settled by the provisions of our treaties 
with China, which virtually make Canton a free port, to which our 
merchant ships are entitled to have free access in time of peace."^ 
Ultimately the obstacles were removed, 

1 Secretarr Bnrard to Minister Deiibr, in For. Kel., 1B86, 96. ' 
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CHAPTER V 
LEASED TERRITORIES 



t 20. DBPtSmON. 

In 1898 the following ports were leased by China to foreign 
states:^ March 6, Kiaocliow Bay to Germany for ninety-nine years; 
March 27, Port Arthur and Talien-wan to Russia for twenty-five 
years;* Mny 27, Kwaiigchow-wan to France for ninety-nine years; 
July 1, W'eiliuiwei to Great Britain "for so long a period as Port 
Arthur shall remain in the occupation of Kussia."' In their essential 
features these leases resemble one another; and for the duration of 
the tenancy the territorial sovereign's administrative rights are 
suspended, unless expressly reserved, and in their place those of the 
lessee states substituted. 
I 2f. LEGAL STATUS. 

Under the deed of conveyance the lessor's sovereign riphts are 
expressly reserved, and in some cases the agreement provides for their 
Rcserratfoa partial exercise during the period of tenancy. For 
of Sover- example, "His Majesty the Emperer of China engages, 
elgaty. while reserving to himself all rights of sovereignt}- in a 
zone of 50 kilom. (100 (Chinese li) surrounding the Bay of Kiaochow 
at high water, to permit the free piissage of German troops, within 
this zone at any time . , .His Majesty the Emperor of China, at the 
same time reserves to himself the right to station troops within that 
zone, in agreement with the German government, and to take other 
military measures."* In the case of Port Arthur, "the lease is under 
no circumstances to infringe upon the rights of the Emperor of China 
as sovereign owner of the territory leased."^ Moreover, it is stipulated 
in the Kiaochow agreement that, "should Germany at some future 
time express the wish to return Kiaochow Bay to China before the 
expiration of the lease, China engages to refund to Germany the 

1 For the KnRlish teita snd maps, see Bockhill, 45-61. 

' For the present tenancj of this territory, see tupm, 16, as well as in/r/i, nppendix 
B, treaty {B), exchange of notes. 

■ Fort Arthur having passed from the occupation oi Ruaaia, the British lease of 
Wcibaiit-ei lapsed from tht date of Japan's entry. CeuanU mtiom, Seuat lex ipta. 

*Art.l. 

• Art. L 
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expenditure she has incurred at Kiaochow, and to cede to Qermnny a 
more suitable place. Germany engages at no time to sublet the 
territory leased from China to another power."' 
Leraor's Pres- Again, in the waters of the leased porta Chinese 

•ot Rights, vesseia enjoy rights not unlike those of the lessee atatea, 
although in one or two instances such rights are somewhat modified. 
Um of For example, in the case of Weihaiwei, " Chinese vessels 

Waters. of war, whether neutral or otherwise, shall retain the 
right to use the waters herein lensed to Great Britain." ^ As regards 
Port Arthur, "only Russian and Chinese vessels are to be allowed to 
use it, and it ia to be considered a closed port as far as the war and 
merchant vessels of all other nations are concerned. As to Talienwan, 
with the exception of a part within the port which, like Port Arthur, 
is to be reserved for the use of Russian and Chinese ships of war, the 
remainder ia to be a trading port, where the merchant vessels of all 
coun tries can freely come and go.'" In the wtiters of Kwangchow- 
wan I Chinese vessels, as well as those of other friendly powers, 
"are to be treated in the leased territory as in the ports of 
China;" but the anchorage " is to be exclusively reserved for French 
and Chinese ships of war, the latter in the state of neutrality only."* 
In Kiaoehow, Chinese vessels, whether war or mei chant, as well as 
those of other friendly nations, are to be treated favourably; bnt "since 
the bay is under the control of Germany, the German government 
has the riglit at any time to establish rules for the proper regulation 
of the vessels of other nations, including China. Beyond this, 
there will he no further restriction or limitation." On the other 
hand, when Chinese vessels have paid the dues to meet the cost of 
harbour improvements, which are payable by those of all nations, 
they " will be liable to no other dues."* 

Rights ol Moreover, the rights of Chinese inhabitants within 

Chinese In- the leased territories are respected, and in at least one 
hsbitaots. instance, those of Chinese administration aYe understood 
to continue. For example, in Weihaiwei, Chinese officiula shall 
continue to exercise jurisdiction within its walled city, except in so 
far as may bo inconsistent with the measures for the defence of the 
leased territory; and "within that zone Chinese administration will not 
be interfered with, but no troops other than Chinese or British shall be 
allowed therein." " In the case of Port Arthur, Chinese inhabitants 

>Art. 5. 
'Art. 5. . 
« Art,6. 
4 Art. &. 
» Arts. S^ 
< Arts. 3-4. 
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may leave or reOiain at their pleasure, and are Dot to be driven away. 
If they commit offences within the leased territory, they "shall he sent 
to the nearest Chinese authority to he paniahed according to lair," 
in conformity with Article VIII of the 1860 treaty between the two 
states. "To the north of the leased t«rritory there shall be left a 
piece of territory, the extent of which is to be arranged (mutually). 

This piece is to be entirely left to Chinese officials, but no 

Chinese troops are to enter it, except after arrangement with the 
Russian ofiBciala." ' In the case of Kiaochow, Chinese within the 
leased territory may likewise remain, "provided they show themselves 
law-abiding," and will receive German protection. If Chinese 
offenders escape to the leased territory, they ' ' are to be given up to 
the Chinese officials on written application, but the latter are not to 
effect arrests in that territory themselves." In addition, "as to 
Chinese customs stations, of which some are stated to exist beyond 
the 100 li radius, it is provided that arrangements and regulations 
are to be subsequently drawn up." ' Finally, in Kwangchow-wan, 
as in Kiaochow, Chinese inhabitants are at liberty to continue their 
residence, as well as their business and occupations, under the pro- 
tection of Franco, so long as they respect her laws and regulations. 

Rule of Inter- Now, these leases constitute a species of intemation- 

oatioiMi al servitudes, and so will be construed strictly against 
Servitudes, q^^ beneficiary states. " These and such like privileges 

or disabilities are the creatures, not of law, hut of compnet They 

conform to the universal rule applicable to 'jura in re aliena.' 
Whether they be customary or contractual in their origin, they must 
be construed strictly. If, therefore, a dispute occurs between a 
territorial sovereign and a foreign power as to the extent or nature of 
rights enjoyed by the latter within the territory of the former, the 
presumption is against the foreign state, and upon it lies the burden 
of proving its claim beyond doubt or question." ^ Such a rule of 
construction is important and too much stress cannot be laid upon it. 

Real Nature Furthermore, the lease is unassignable or untrans- 

ofLewM. ferrable. For example, " Germany engages at no time 
to sublet the territory leased from China to another power," The 
Penonml to lease is personal to the grantee government, since it 
Oraatee. concerns a piece of administrative territory, not of mere 
landed property. For political reasons, the ethics of which need not 
here b& tliscussed, the territorial sovereign makes a transfer to a 
foreign stete. Vital questions of sovereignty and independence are 

1 Arts. 4-5. 

•Art. 6. 

• Hall, IntWTiaUonBl I^w, 158-189. p i 
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iDVolved in such a transfer, which leaves no room for ordinary 
business proposals, as in a private lease of land or buildings. The 
territory so leased is a derogation from the inherent rights of the 
sovereign owner, a derogation which impairs and diminishes, pro tantd, 
the territorial sovereign's inalienable rights over his own dominions. 
The essence of a transfer is consent, and this can certainly not be 
predicated in a transaction which diminishes, though only for a 
limited number of years, the exercise of jurisdiction by the territorial 
sovereign over such territory. If the transfer is a fact, it is not 
entei'ed into willingly by the transferor. Hia consent is overborne by 
superior force, and the agreement is concluded under a duress. 
Lease Utf Accordingly, there can be no question of alienation, 

transfer- assignment or subletting of the territory so leased to a 
raMe. third state. If the lessor is unwilling, though he is by force 

of circumstances constrained, to make the conveyance, it is inconceiv- 
able that he should consent to its transfer to a third party. And if 
certain political reasons exist to influence the transfer between the 
lessor and the lessee in the first instance, it cannot be conceived that 
identical, or even Bimilar, political reasons will exist in future to 
induce the lessor to admit a third party as his new lessee. Such a 
lease is unassignable, because the object of the transfer is not a fit 
subject for bargain in terms of valuable consideration or monetary 
compensation. If, during the period of the lease, the lessor's right of 
jurisdiction over the territory is suspended, it surely cannot be 
imagined that the lessor will consent to the prolongation or extension 
of such an anomalous state of affairs. 

Port Arthur's Consequently, when Russia transferred its lease of 
Case dis- Port Arthur and Tahenwan to Japan, in 1905,'' the 
^''■"^^ transfer was invalid. If a leased territory is in itself un- 
ti-ansferrable, it is less so when the assent of the lessor has not beeu 
obtained. Under the circumstances, China need not have confirmed 
or acquiesced in the transaction, since the very raison d'Hre of the 
lease, not to speak of the absence of the lessor's consent, is lacking. 
For, in the Port Arthur convention, this purpose is stated to be "in 
order for the protection of the Russian fleet and to enable it to have a 
secure base on the north coast of China." Here we have the legend 
of the " balance of power," which we shall presently discuss. But 
this is not all. According to the Russian convention, the lease of 
Original Lease Port Arthur and Talienwan will expire in 1923. Under 
Prolonged, the terms of the Japanese treaties of May 25, 1915,* 
however, which were concluded after China had accepted the Japanese 

1 Supra, 16, 

' Infra, appendix B, treaty (B), article 1 and nole 1. ^-- i 
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ultimatum, the original lease of twenty-five years is extended to 
mnety-iiine yeara; so the lease will not expire till 1997. In addition, 
the right to operate that part of the Siberian railway concession which 
lead3 down to Port Arthur and which, transferred also by Russia to 
Japan in 1905, is now known as the South Manchurian railway, is 
likewise extended to ninety-nine years. This railway will, therefore, 
revert to China in 2002, instead of 1978. The lease is here not only 
assigned, but also prolonged. The diminution of the lessor's rightof 
jurisdiction is further curtailed for a protracted period, and this in 
apite of his protest. Such transfer and extension seriously infringe 
upon China's rights of sovereignty, and are therefore invalid. 
Implied Cove- Since the conveyance is a lease, there are various 

naxts. covenants which a lessee is bound to observe. Some of 

these covenants are express, and some are implied. The express 
covenants relate to the reservation of the lessor's rights of sover- 
eignty, the period of tenancy, the non -assignability of the lease, 
as, well as other matters which we have already discussed. The 
second class of covenants are not expressly mentioned, but are implied 
and well understood. For example, the lessee must remain on good 
behaviour and conduct himself properly. He is to enjoy his right of 
possession quietly, and not commit any abuse or nuisance on the 
leased territorj'. Further, he is to make use of his usufrucluarj' right so 
as not to disturb, prejudice, or infringe upon his neighbour's rights. 
In other words, he must so use his tenement as not to violate the 
maxim of Sic utere ino, ut alienum non laedas. Otherwise, he who 
suffers from the nuisance committed by him or from the wrong done 
by him, may secure a redress against him, and, in the last 
resort, get the landlord to deprive him of his possession. Above all, 
he must restore the original property to the grantor at the end of the 
lease, and in as good a condition, allowing for reasonable wear and 
tear, as when the latter first conveyed it to him. Therefore, if when 
the lease expires, the lessee cannot restore bis property to the lessor, 
the latter has a right to be indemnified by his tenant. If the 
property restored is one which has greatly deteriorated or depreciated 
in value, because Ihe lessee has not kept it in good repair, a similar 
right of indemnification inheres in the lessor. 
Breach ol Now these covenants are important, for, as we shall 

Covenants, soon see in the case of the neutrality of Kiaochow in the 
present war, the breach of any one of them at once gives the landlord 
a right of action against his tenant. And if the breach is serious, this 
right of ac tion on the part of the lessor may resolve itself into one of 
cancelling the lease and depriving the tenant of his right of possession. 
It is true that the covenants above described are those which attach 
to an ordinary lease respecting lands or houses. But the conditions 
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governing the use of an ordinary piece of land as well na that of a 
piece of administrative territory are similar, except in the important 
question of transfer or assignment; and so they may here be in- 
corporated for practical purposes. 

"Balance of It ia to be noted that such leases are fouiided upon 

Power." the legend of the " Balance of Power.'' In theKiaochow 
convention, the purpose of the lease is expressed to be " to strengthen 
the friendship of the two countries, and to increase their military 
power." This move of Germany is regarded as a menace to Russia, 
and so Port Arthur is leased "in order for the protection of the 
Russian fleet and to enable it to have a secure base on the north 
coast of China." In the eyea of Great Britain the proximity of 
Russia to Peking ia a danger, and so Weihaiwei is leased "in order 
to provide Great Britain with a suitable naval harbour in north 
China, and for the better protection of British commerce in the 
neighbouring seas." Weihaiwei, at the head of the 8bantu]ig 
peninsula, commands the Gulf of Peichili, and so is within immediate 
striking distance of either Port Arthur or Kiaochow. Accordingly, 
such a lease will last "for so long a period as Port Arthur shall 
remain in the occupation of Russia." These transactions are in turn 
regarded with anxiety by France, and so she secures the lease of 
Kwangchow-wan in order to protect her interests in Indo-China. In 
other words, tliese powers are each suspicious of the others, and each 
is consequently solicitous of safeguarding his own interests. 

Qaestion of But when the above conventions were concluded, it 

Retroces- was universally believed that China was in process of dis- 
slon to-day. puption. Therefore, if she was soon lobe dismembered, 
the great powers of Europe were anxious not to be left alune, but 
must foreatall any subsequent bickerings among themselves by 
first getting the territorial sovereign to agree to sign wliat was then 
understood to be his death warrant. That was in 1898, or eighteen 
years ago. Since those days, however, eireum stances have altered, 
and in the light of to-day, the predicted partition of China seems to 
be at best an idle dream. Now the lessor shows signs of rejuvenation 
and renewed vitality, and so the back of the "balance of power" 
legend is broken. The young Republic is determined to recover its 
lost prestige, and in such circumstances all legitimate foi-eign interests 
will be equally protected. Therefore, there ia no necessity for the 
. foreign states to apprehend from the territorial government any 
weakness or indifference on this score. 

Klaocfaow Moreover, Japan has agreed to restore Kiaochow to 

after ttie China at the end of the present war, on the following 
*■*"• conditions: — " 1. The whole of Kiaochow Bay to be 
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opened as a commercial port. 2. A concession under the exclusive 
jurisdiction of Japan to be established at a place designated by the 
Japanese government. 3. If the foreign powers desire it, an inter- 
national settlement may be established. " ' Now, since the expulsion 
of Germany from its leased tfirritory is the joint enterprise of 
Great Britain and Japan, it may be said that such an agreement 
cannot be binding on Great Britain. But the retrocession is a 
laudable object and operates to the good of all parties concerned; 80 
it may be iissumed that the undertaking to restore this territory will 
be duly performed. Whether or not the above conditions governing 
such retrocession will be fulfilled is, however, another question which 
the postbollum peace conference will no Houbt decide. At any rate, 
with the " elimination " of Germany from north China, the corner- 
stone of the "balance of power" has disappeared. Therefore, all 
other leases should likewise be rescinded, since they were wholly 
grounded upon the German seizure of Kiaochow. Besides, the 
powei-s who were once jealous of one another, and even insisted on 
holding a leased territory for so long a period as another Chinese 
territory should remain in the occupation of a third party, are now in 
active alliance one with another. The pretext for continuing in 
possession of the leased territory no longer exists to-day, and 
therefore such territories should be resurrendered to the original 
grantor. Gessanle ratione, cessat lex ipsa. 

"Rebus sic Finally, there is the well-known doctrine of iJebua 

Stuitlbus." sic stantibus in international law. This will be discussed 
fully in another chapter.* Here it will be sufficient to remark that 
if, owing to a "vital change of circumstances," the conditions 
contemplated have altered since the drawing up of a treat;-, then that 
document is no longer valid. Now, ivlien the leases were granted to 
the beneficiary states, the lessor was, as has been previously stated, 
believed to be in the actual process of dismemberment. To-day, a 
young Republic is conscientiously cleansing the Augean stable of 
Manchu efleteness and incompetence. Tlie new demoerary is already 
an acknowledged member of the Family of Nations, and so the 
dreams of "divide and govern" are mere idle phantasies. Eighteen 
years ago, if one of the lessees was bold enough to seize the territory 
as his own and compel the lessor to cede it to him in p'irpetuity, the 
Manchus might have consented, To-day, a claim of this nature 
will prove dangerous. A people, who has only five years ago thrown 
off an alien yoke and recovered its patrimony, cannot be so easily 
cowed or made to submit, And the aggressor will have to emulate 

* Supra, 17. 

* Infra, Conclusion. 
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Germany in Belgium, riding roughshod over all law and sentiments, 
in order to reach his goal. 

LesMr's Above all, such leases fetter the lessor from 

D'"tv '^ discharging his fundamental duties as a sovereign state. 
SoverelKB One of these primary duties is to nurture the growth, 
State. the development of his country, according to the genius 

of his people. And this growth, this development, cannot be stopped, 
since it is natural. It is, however, being fettered by the temporary 
exercise of an imperium in imperio by bo many foreign states. Up 
to the present the burden of this restriction has, perhaps, not been. 
acutely felt. With the rebirth of national consciousness and the 
rediscovery of its soul, this nation ia literally chafing under such 
unjust restraints. It may soon be that this growt}i and development 
will burst its fetters, and then there will ensue mutual recriminations. 
AVith the case of Kiaocbow before, their eyes, the dangers arising 
from such an anomaly as a piece of Chinese territory leased to a 
foreign state are manifest. For such a territory not only exposes the 
territorial sovereign to complaints from both belligerents, but also 
gives Germany's enemies more than one pretext to violate her 
neutrality. The restraints seriously interfere with the natural 
development of this country and even endanger her own self- 
preservation. Therefore, the time has come for the leases to be 
cancelled aud the territories retroceded to the lessor. 
i 22. QUESTION OP EXTRATERRITORIAL JURISMCTION. 

China having engt^ed not to exercise its rights of sovereignty 
during the period of the lease, the question arises: How far is 
extraterritorial jurisdiction still exercisable therein by a third state 
not a party to the arrangement? At one time there seemed to iiave 
"been some divergence of opinion on the subject among the treaty 
powers. The majority declared in favour of its waiver, but Japan 
insisted on the exercise of those rights as secured to her by her own 
treaties with China.* 

Attitude ot The solicitor of the Washington Department of State, 

the United for example, declared 03 follows; — "As it is ex|)ressly 
States. stipulated in the leases that China retains sovereignty over 

the territory leased, it would doubtless be asserted tliat such territory 
is Chinese territory, and that the provision of our treaties with China 
granting consular jurisdiction are still applicable therein. But in 
view of the express relinquisiinientof jurisdiction by China, I infer 
that the reservation of sovereignty is merely intended to cut off 
possible future claims of the lessees that the sovereignty of the 
territory is permanently vested in them." But he added significantly 

1 Koo, 256-2M. 
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that, "aa these territories have practically passed into the control of 
peoples whose jurisprudence and methods are akin to our own, there 
would seem to be nosubstanlial reason for claiming the conlinuance 
of such jurisdiction during the foreign occupancy or tenure of the 
leased territory."^ 

Position To-day, it seems that the matter is settled, for Japan 

To-iiBy. herself, after succeeding to Russia's rights over Port 
Arthur and Tulienwan, has intimated in effect that such jurisdictiou 
could no longer be exercised by the states formerly entitled thereto.' 
Now that this question is, as far as China is concerned, closed for the 
present, it is not necessary to go into the various aspects of the situation 
raised herein. The matter primarily concerns the different foreign 
states, and they, on grounds of political expediency, see "no substantial 
reason for claiming the continuance of such a jurisdiction during the 
foreign occupancy or tenure of the leased territorj'." 

I 23. QUESTION OF NEUTRALITY. 

The expulsion of Germany from Kiaochow by the Anr;lo-Japanese 
forces in the present war directs attention to the question of the 
neutrality of such leased territories. 

Lessee's From what we have already discussed in § 21, it is 

Imperfect evident that a leased territory can never become an 
Ownership. Qj^jg^t; of hostile attack^ if war should at any time break 
out between the lessee and his enemy. This enemy may be either a 
fellow-lessee or some other independent state. The lessor's rights of 
sovereignty are expressly reserved under the deed of couveyonce, and 
the territory so conveyed remains Chinese territory, notwithstanding 
that the leasee is entitled to occupy it for the duration of the lease. 
The conveyance is not absolute ; it is valid only for a specified number 
of years, at the expiration of which the property reverts to the grantor. 
The lessee has no perfect cr indefeasible claim to this property, and 
therefore he can never alienate it. Hence, " Germany engages at no 
time to sublet the territory leased from China to another power," 

Quasl-Neutra- Since the lessee is not the absolute or sovereign owner 

lizntion of of this territory, bis possession partakes of what may 
Territory. -^^ called a status of quasi-neutral ization. For example, 
neutralized Belgium, Luxemburg, or Switzerland cannot embark on 
offensive liostilities, because in the event of defeat each of these states 
will be annexed by the victor. This contingency tlie great powers of 
Europe have cause to apprehend, and so, to obviate if, they confer on 
each the status of neutralization. Now, in a somewhat similar way; 

1 For, Rel., IBOO, 382-390. 
■ *For. Eel., 190», 395-396. 
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a leased territory ia also neutralized, although this act of neutralization 
is not expressed, but implied from the necessities of the case. The 
lessee's title to the ownship of this territory is imperfect, because he 
can never reduce such right of possession into one of ownership. The 
territory is inalienable and untransferrabte. It cannot be included in 
the region of hostilities, for the vanquished lessee is unable to cede it 
to the conqueror or transfer to him a valid title thereto. Nemo plus 
juris in alterum transferre potest, qitam. ipse habet. 
Covenant for Moreover, to make a leased territory an object of 

Restitution. attack is to predicate that it is capable of being alienated, 
or that the lessor will admit the new lessee in the event of defeat of 
the original lessee. Such a proposition, however, cannot be enter- 
tained, since we have already shown that such a conveyance is personal 
to the original lessee and also untransferrable. To hold otherwise is 
to suggest that a lessee may disregard his implied covenants and, 
further, that the lessor will condone or acquiesce in his misdemean- 
ours as well as their consequences. If a lessee may violate his covenants 
with impunity, then he is a virtual owner of the territory. In which 
cage he need not, for example, restore the property to the tjrantor at 
the expiration of his lease, in conformity with the covenant to deliver 
up his possession in as good a condition as when he received it from 
the lessor. And this restoration is obviously impossible, if the lessee 
is worsted and constrained to transfer such territory to his conqueror. 

Neutrality of Under tlie circumstances, the territory is sacrosanct 

Territory, and inviolable. It remains under the sovereignty of the 
lessor, and so is neutral. Neutrality is an inherent prerogntive of 
sovereignty. Since a lessee is a mere occupier, he has no option but 
to restore the property on the termination of his lease. The territory 
is quasi-neutralized and, therefore, exempted from hostile attack. 
Right of De- A lessee may not go beyond his right of quiet 

fence. enjoyment. But to protect his possession ho is entitled 

to defend it against any form of trespass thereon. Regarded from 
this point of view, such a territory is included in the category of 
"certain tracts of land" referred to in the Burlingamo treaty of 
1868,^ although the commercial purpose of the privilege is here 
not primary, but secondary. Accordingly, such a grant cannot 
be construed to give to a state which may be at war with the lessee a 
right to attack him within such territory or waters. Nevertheless, no 
fiuch prohibition can be constmcd to prevent him from resisting all 
hostile attacks against it, and calculated to deprive him of his rights. 
For, in order to enable him to restore the property to the lessor, he is 
bound to keep it in good condition, and this he can only do by 
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repelling any attempts to destroy or dispossess him of his possession. 
Moreover, the territoi7 is quasi-neutralized, and so the lessee must 
ensure its safety or adopt adequate measures io resist all who 
infringe upon its neutrality. His defence, of course, may not avail to 
protect such territory from seizure or damage by a superior hostile 
force; if so, he has good reason to show that his inability to restore 
the property to the landlord does not originate from negligence, but 
flows from force majeure. Accordingly, the former will be exonerated, 
and the latter will then demand redress from the tresposser. 

Kiaocbow'B By 'w&y of illustration, we will discuss the case of 

Caae dis> Kiaochow in the present war, Now, as far as the law is 
cnHed. concerned, the Allies' attack on Tsingtau is an undoubt- 
ed breach of China's neutrality. The status of the territory is not 
that of a German possession or protectorate in Africa which is legally 
capturable by the states at war with Germany. That status, as we 
Allies' Vio- ^^^^ already seen, is one of quasi-neutralization. The 
lations of territorj' is impliedly preserved from all hostile attacks, 
Chlna'B for the lessee is bound by his covenant to restore the 
eu r« y. p^Qp^rty to the landlord. Accordingly, it is sacrosanct 
and inviolable. The action of the Allies, Iiowever, is not without 
rhyme or reason- How far these reasons or pretexts are valid, we will 
immediately examine into. But we need to keep the law clearly 
before our eyes, as we wade through a complicated mass of details and 
arguments. The wading is not easy, and it is essential to be sure of 
our bearings. 

Allies' Pre* In effect, the Allies contend that their action is 

texH. necessitated by Germany's violations of China's neutral- 

ity. No action in this direction was contemplated until Germany 
Oernian Vio- ''**^ disregarded the lessor's neutrality. For example, 
laiions of Tsingtau was being u^-cd as a base of warlike operations 
China's against the Allies, German cruisers sallied forth from 
Ncu r» y. ^^^ ^^aterg to prey upon the Allies' commerce, and German 
reservists poured into it by way of Chinese railways. The territorial 
China's Ira- sovereign himself ia weak and cannot compel Germany 
potence. to respoct his neutrality. But the action of the enemy 
is a serious menace to the interests and well-being of the Allies. 

^ .. J, . Therefore, the latter is compelled in self-defence to 

Self-defence. '„ . ni ■ n^i , ^ 

overcome Germany in Ghma, Ine enemy is not easy to 

reduce, and so the neutrality of the territorial sovereign is unavoidably 

infringed upon. The act is regrettable, but inevitable. 

Allies' Case Here in a nutshell we have the case of the Allies. 

examined. The Germans are to blame, and China cannot demand 

any redress from Great Britain or Japan. Now the guilt of the 
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Germans is an established fact, and we hold no brief for theiuv 
But it is also admitted that the neutrality of the territorial 
flovereign has been violated. The act ■ of violation is, it is said, 
an act of necessity, and so the Allies are not responsible. It is 
true that China suffers from the Allies' attack on Taingtau ; but it is 
also true that the Allies have been injured by Germany's action 
before its fortress was captured. If the territorinl sovereign has a 
claim on the Allies because the latter violates his neutrality, the latter 
has also a claim on the former because he cannot prevent the other 
belligerent from contravening his neutrality laws and so doing 
damage to the latter. The account, it is claimed, is equal, and so the 
two can "cry quits." 

" Extreme ^Ve will examine into these contentions. The main 

Ncceulty." weight of the Allies' case lies in the contention that 
the act is one of self-preservation based on "extreme necessity," It is 
recognized that self-preservation may entitle one state to do against 
another state an otherwise illegitimate act, if it can justify the same 
on the ground of " extreme necessity." But the case of " extreme 
necessity " must be clearly established; otherwise, the ground is liable 
to be abused. To illustrate what is meant by "extreme necessity," 
we will cite the case of the Caroline. This incident happened in 
timeof peace, not in time of war. Nevertlielcss, the facts ore almost 
parallel, and the reasoning seems to apply. 

ne Cmman» In 183S, duiing the Fenian raids un Canada, a 

Cmme. body of insui^ents having armed and organized in 

American territory, and having occupied a small island on the 
American side of the Niagara river, prepared to descend on British 
territory by means of a small steamer, called the Caroline, The 
officer in command of the British forces determined to frustrate this 
attempt by cutting the boat from its moorings. A small force, 
therefore, crossed the river by night and, after a short struggle, 
captured the CaroUm and sent it to its doom down the Falls of 
Niagara. As the cutting took place on American territory, the 
United States protested, and called on the British government to show 
a necessity for self-defence which was "instant, overwhelming, 
leaving no choice of means, and no time for deliberation." The 
latter explained satisfactorily and, after five years' negotiations, the 
affair was settled amicaUy. The latter expressed its regrets that no 
apology had been offered at the time, and the former accepted these 
assurances.^ 

Present Ap- Now, in the present case, it seems that the necessity 

pilcktion. for self-defence on the part of the Allies can hardly he 

1 Gobbett, I., lezits. 
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described as "instant, overwiielming. leaving no choice of means, 
and no lime for deliberation, " The danger from the German menace 
is neither instant nor overwhelming. It is one which leaves the 
aggrieved party a choice of means and time for deliberation. For 
example, the Allies might request the lessor to remove the German 
menace within a certain period of time, failing which the former 
would take the remedy into their own hands. The intimaiion would 
be heeded, for both China and Germany liad everything to gain by 
its being adopted. In fact, there is here no necessity for self-defence 
sufficient to justify a violation of China's neutrality. In the case of 
the Caroline, the Iwat would have raided British territory, if it were not 
destroyed before it could carry out its threat. But in the present 
case, the danger is not so overwhelming. Such an imminent danger 
might perhaps arise, if the Germans were actually on the point of 
attacking Weihaiwei. the respective limits of each being sepnnited by 
some sixty miles. In which case, the British might in self-defence 
forestall the German attack. Here, however, such a hypothesis does 
not enter, and the menace, therefore, enuld have been averted by 
direct negotintions between the Allies and the neutral government. 
Then the violation of China's neutrality would have been obviated. 

"Choice of It may be suggested that the issue of Japan's eight- 

Means." day ultimatum (Augusi 15-23) to Germany, calling on 
the latter to surrender its leased territory as well as armed ves!:els 
within a month, is a hint to China that she should forthwith devise 
means to discipline her obnoxious tenant. But this is not direct 
negotiations with the territorial sovereign for the purpose in view. 
Such negotiations should have been started before the serving of the 
ultimatum upon Germany; for, once the preliminaries leading up to 
an armed conflict are set on foot between Japan and Germany, no 
subsequent negotiations between Japan and China in regard to 
Kiaocliow can be initiated or carried through. As long as these 
preliminaries are kept out of fight, the inter sted parties are free to 
act. On the 'me hand, the Allies may request the lessor to get the 
lessee lo abate his nuisance, and, on the other, the lessor may impress 
upon his tenant the necessity of penitence and prudence if the latter 
is to preserve his rights. The odds admittedly are against the lessee, 
and, therefore, some such negotiations, if properly initiated, will 
result satisfactorily to all concerned. If, however, an ultimatum is 
once L^sued, the parties are no longer at liberty to negotiate. The 
ex ■post fado parleying will be coloured by prejudice, and any 
surrender of the territory may, perhaps, be impeached on the 
ground of transfer to avoid an anticipated enemy capture. Tlie 
object of the negotiation is defeated by the alarums of war, and efforts 
at negotiation will consequently be abortive. 
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Allies* Cue Under the circumstances, the Allies' case cannot be 

not proven, regarded aa proven. The necessity which exists may 
impel them iii selMefence to take the remedy into their own 
hand?. But this is insufficient to warrant them in going to the 
extreme of violating China's neutrality. They have not exhausted all 
possible ways and means before they redress their wrong. For, before 
the attack on Tsingtau, they should have first lodged a formal 
complaint witli the territorial sovereign against his tenant, and 
during the attack they should have confined their operaiioiis within 
legitimate areas and not extended them to absolutely neutral territory. 
The contention that the Allies' action is not spontaneous, but provoked 
by that of Germany, is no defence. If Germany's action is illegal, 
that of the Allies is also illegal. One is as indefensible as the other, 
since it is repugnant to all good sense to sanction a wrong committed 
against another wrong. Two blacks cannot make a white ; so no more 
will two breaches of neutrality make a valid international law. 
Besides, it is undignified to vindicate one's act by quoting another 
party's act. For, if A is adjudged a law-breaker, it cannot seriously he 
advanced that B is prepared likewise to stoop to such notoriety. If 
hostilities must be waged, the interests and rights of neutrals should 
at least he respectd. Surely, it does not conduce to a veneration for 
the precepts of law and order, were belligerents to fight their battles 
on neutral territory and then attempt to justify such violations by the 
aid of flimsy excuses. 

The foregoing represents the largest aspect of 
" ' violation. We propose now to discuss the narrower 

aspects of this contravention. When the Allies attacked Tsingtau, 
they besieged the fortress principally by land. The Japanese landed 
at Lungkow, situated on the northern end of the Shangtung promon- 
tory at the aouthc-rn end of which is Tsingtau, and over one hundred 
miles from t'latport, in order to make the assault from behind the 
leased territory. The British, however, landed at Laoshan bay, 
situated within the limits of the territory. We reiterate that the 
Allies' attack on the German garrison is a prima facie violation of 
China's neutrality. Now to this is added various other infringements, 
of which the first is the Japanese landing at Lungkow and the march 
across the promontory, together with all that is denoted and connoted 
by that expedition. As previously explained, the Allies need nevor 
have attacked Tsingtau, if they would formally negotiate with China 
regarding its intei-ment, or the removal of her German occupant. If, 
however, it is contended by the Allies that the German danger is 
** instant, overwhelming, leaving no choice of means, and no time for 
deliberation," and they are, therefore, justified in quelling it, without 
waiting for the routine of diplomatic negotations with the territorial 
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.sovereign, their operaliona ought entirely to have been reatricted to 
the radius of fifty kilometres, or thirty odd miles, included within the 
leased territory. There ia no valid season for ^he Japanese to land at 
Absolute Lungkow and more troops forward therefrom. If, for 
Neutral the sake of argument it is conceded that the leased 
Territory, tgpritory ia one whose neutrality ia qualified from the 
peculiar circumstances of the case, then all the territory beyond the 
limits of the 50-kilometre radius is indisputably absolutely neutral. 
The violation of auch a territory is flagrant. But thia is not alt. 
The districts traversed by the Japanese troops are exposed to requisi- 
tions, as well oa other rigours and hardships of warfare. And all this 
for a war between two strangers I Conaequently, the Allies' contra- 
vention of such a territory ia indefensible, and can no more be 
justified than the German invaaioo of Belgium as a short cut to France. 
ShMKtuaK We come to the Japanese seizure of the Shantung 

Railway. Railway. Under the Kiaochow convention, Germany is 
given the right to build two railroads from Tsingtau to Tsinanfii. 
But in the construction of these lines, the agreement provides that 
"Chinese capital may bo invested in these (railway as well as mining) 
operations, and arrangements for carrying on the work shall hereafter 
be made by a joint conference of Chinese and German representatives." 
When the Japanese moved down from Lungkow, they got astride of 
the main railway and then seized the terminus at Tsinanfu. As this 
is the provincial capital, some 220 miles from Kiaochow, and situated 
iu the heart of Sliantung, China similarly protested. Japan replied 
and justified the seizure on the grounds of German property and 
military necessity. 

No Right of Now the claim of German property is untenable, 

Confiaca- since the line in question is not German government 
tlon. property, but a Sino-German concern. Even if the 

proportion of private German capital is such that the line is more 
German than Chinese, the claim is still invalid, for private enemy 
property cannot be confiscated. When found in enemy territory, 
private enemy property may indeed be temporarily requisitioned, 
in urgent cases, by an invading military occupant; but such property 
muat be restored after use, and compensation given to its owner. In 
the present case, the property is situated in neutral territory, and 
there can be no question of requisition, much less of confiscation of 
such property. Besides, the belligerant has first violated China's 
neutrality by occupying neutral territory, and this not only without 
her sanction, but in spite of her vigorous protests. 
"Military Probably the real reason for the seizure of the 

Nec«»»ity." above railway is that of "military necessity." In the 
words of the Imperial German Chancellor, ' ' necessity knows no law.' * 
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According to the Japanese General Staff, if the railway is not seized, 
the enemy may attack the besieger from behind. This is a eerious 
menace to the safety of the besieging force, and therefore its occup- 
ation by the enemy is nntliinkable. If the operations against the 
German fortress are not to bo jeopardised, then the security of the 
besieger must be saf^uarded by all possible means. Accordingly, it 
is necessary to seize the railway and so deprive the besieged from any 
hope of outside assistance. Now all this is not law, althoi^h it may 
be strat^y. For it ia just on account of this sort of warfare that the 
Outlaw of Europe stands condemned in the eyes of the civilized 
world. It ia a crime for Germany to attack France through Belgium, 
although military necessity may dictate that that short road will 
accomplish the maximum reaatts in the minimum of time. MtUati» 
mutandit, the seizure of the Kiaochow^Tsinan railway ia another 
flagrant violation of China's neutrality. 
Oeroiao lastly, we will cite one among the other minor 

Ounboat iustances of violation, and then proceed to discuss the 

IncMMt. question of estoppel. Daring the blockade of Tsingtau 
A German torpedo boat ran aground on the Chinese coast without the 
limits of the leased territory. Thereupon a Japanese vessel went and 
captured it. This capture having been effected in neutral watere, 
China also protested. The seizure is a direct contravention of Article ■ 
II of the thirteenth Hague convention, 1907, on neutral rights and 
duties in maritime war. That article provides as follows: — "Any 
act of hostility, including therein capture and the right of search, 
committed by belligerent warships in the territorial waters of a neutral 
power constitutes a violation of neutrality and is strictly forbidden." 
Kor can the seizure be justified on the ground of continuous chase. 
For it is established that as soon as a vessel chased comes within 
neutral waters, like the case of defeated troops entering neutral 
territory, the pursuer must abandon his pursuit- If he continues his 
pursuit and makes the capture in such waters or territory, the seizure 
is both invalid and a violation of neutrality. 
China's Cue So much for an examination of the Allies' case. 

examined. But in fairness to them it may be admitted that the 
territorial sovereign himself is not entirely free from blame. The 
question for consideration is the extent as Mell as the consequences of 
such responsibility. 
Rlehtof For- It has been postulated, that from the moment China 

tlficadon. agreed to allow Germany to fortify Kiaochow she lost 

her right to complain if, in the event of circumstances such as have 

now arisen, an outside party found it necessary to take violent 

measures in order to remove those fortifications.^ Now this 

1 Noitb-Cbins Herald, Sept 12, 1S14. 
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would be true if China had expressly authorised the lessee to 
construct the defences for his exclusive benefit. According to the 
Kiaoehow agreement, however, the fortifications are not intended 
for bis sole use, but are designed "at the same time to increase 
the military readiness of the Chinese Empire,"^ Moreover, the 
Chinese government reserves to itself, within the zone of 100 li, " the 
right to station troops, in agreement with the German government, 
and take other military measures." That is to say, when the 
tenancy expires and the lessee comes to deliver up his possession 
to the lessor, the place will be fully equipped with defences 
for the use and protfiction of tlie grantor,* This permission falls 
short of that granted to the other lessees to erect, and keep in repair, 
sucb defence works for their exclusive benefit. In favour of Russia, 
for example, the treaty provides that "as Port Arthur ia solely a 
naval port .... Eussia will herself erect what buildings are required for 
the naval and military forces, for the erection of batteries or barracks 
for the garrisons, and generally provide all the funds required."' In 
respect of Weilmiwei, "Great Britain shall have, iu addition, the right 
to erect fortifications, station troops, or take any other measures 
necessary for defensive purposes."* And concerning Kwangchow- 
wan, "France may erect fortifications, place garrisons of troops or take 
any other defensive measures on the leased land."' 
Chins not Therefore, China never granted to Germany a right 

Estopped, similar to that conferred upon the other powers, and so 
is not estopped from objecting to tlie violation of her neutrality. If 
such estoppel could operate at all, it might conceivably be where 
Germany itself had attempted to expel the other belligerent lessees 
from their tenements. For example, it could have attacked either 
Weihaiwei or Port Arthur, each being within easy striking distance of 
Tsingtau. As a matter of fact it did not, and this surely is signifi- 
C:mt. But even if it did, the bar against China would still not 
operate. In fact, as we have already shown, so long as the holding 
remains the property of the lessor, although the lessee is entitled 
to its possession for the period of the lease, the latter's rights are 
imperfect. This right, of possession can never be reduced into 
ownership, and therefore any trespass thereon, especially vi et armie, 
causing damage to the grantor's property, can not deprive the lessor 
of his reversionary rights. If such damage has been done, the lessor 
reserves to himself full liberty to demand reparation from the 
trespasser or wrongdoer. 

1 Art. 1. 

» Cf. Rockhill, oddrese to the New York Century Club, Nov. 10, 19H. 

a Arta. S-7. 

*Art.2. 

» Art, 4. r^ I 
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H«r liitpo> China ia, however, to blame because she is weak, 

tencc. not because alie is negligent. In 1S98, it was her 

misfortune to be found .weak and decrepit; otherwise, no leased 
territories could have been extorted from her. In 1914, it is also her 
ill luck to be found impotent in the military sense although 
rejuvenated; otherwise, the question of Kiaochow need never have 
come up for discussion. Such impotence, indeed, prevents her from 
compelling either belligerent to respect her neutrality. This, 
however, does not disentitle her to any relief, for against all infractions 
of her neutrality she has protested vigorously. She is weak, but she 
is not negligent in the protection of her interests. If tiie Allies 
justify their capture of Tsingtau because Germany first violated 
China's neutrality by sending troops into Tsingtau on Chinese 
railways, then the Allies have simultxineously committed an infraction 
of the same neutrality when, according to the international protocol 
of 1901 they maintained legation guards as well ns gnrrisona in the 
metropolitan province, so as to keep open the communication between 
Peking and the eea.* Here we have an important reason which 
explains the territorial sovereign's impotence— treiity obligations. 
China desires and is willing to preserve her neutrality, but she cannot 
"carry out her measures because of her treaty obligations. Such a 
conflict of duties is most embarrassing, and the results are only to be 
expected. This is why we suggested in a preceding section that the 
Republic is now entitled under the Jiebua sic ataniibiLs doctrine to a 
concellation of these leases. Under the circumstances, the Allies 
might have assisted China in maintaining her ueutrahty, instead of 
imitating their enemy and emulating liis violations.* 
Utmost The position of the lessor is, therefore, unenviable, 

Posslbl* but not hopeless. Tlie Hague conventions enjoin a neutral 
DUifCDc:. (g maintain strict neutrality, but they do not require 
liim to do the impossible. The status of neutrality may be absolute, 
but a state's ability to protect the same is not. For example, Articles 
VIII and XXV of the thirteenth convention lay down that a neutral 
government is only bound " to exercise such vigilance as the means 
at its disposal permit," in order to prevent infractions of its neutrality. 
These infractions, indeed, refer to the fitting out or arming of vessels 
within neutral jurisdiction by one belligerent against the other. The 
language used, however, appears to cover various other cases of 
violations. Even if we confine our definition to the fitting out of 
armed vessels in neutral waters, it seems that the case of German 
cruisers making Tsingtau a base of hostile operations against the 

1 Suprn, 27-28. 

■ Cy. Sir Fraiida T. Figgntt's tlionglitdil article, on Cbiua and the Wur in tlie 
Nineteenth Centnrj, Marcti, 1915. 
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Aliiea' shipping is here covered. Now the means at China's disposal 
is admittedly insufficient to prevent or restrain the German vessels 
from carrj'ing on their illegal depredations. Therefore, she cannot 
be saddled with an absolute responsibility. A neutral is bound 
to do conscientiously what he can, and not what he cannot. To 
make the neutral's responsibility absolute is to impose on him a 
burden so harsh that, compared with neutrality, war may appear less 
intolerable. And by straining at a gnat, we inevitably drive all 
neutrals into belligerency. Accordingly, the second state of a neutral 
is worse than the first, and this is surely not intended by the 
legislators of international law. Therefore, so long as China exercises 
her utmost possible diligence, or conscientiously employs the means 
at her disposal, — for example, she boa protested as well as taken 
measures short of actual open collision with her violators, — it does 
not seem fair for the Allies to make her a scapegoat of their omissions 
and commissions. 

"When the Japanese landed at Lungkow, China 

*"* "** protested in vain. Thereupon the latter declared a war 
zone around the leased territory. This extended as far north as 
Lungkow and as far west as Weihsien, some thirty odd miles from 
the western limits of Kiaochow, — roughly about twice the area of the 
original limits. Within this zone the territorial government an- 
nounced that it would not be responsible for the acta of hcstility 
between the two belligerents. Now it may, perhaps, be suggested that 
by this act of delimitation China surrenders a portion of her territory 
to the use of belligerents, and therefore the Allies are committing no 
violation of her neutrality if they carry on tlieir hostilities within 
those limits. Tlie fact is, however, that the war zone is not created 
voluntarily. It is declared not before, but after, the Japanese landing 
at Lungkow. Since the Japanese can not be prevailed upon or 
compelled to desist from their purpose, the territory is already 
violated. Such violation cannot be remedied by the demarcation of 
a war zone, and belligerent acta committed since that landing are 
not protected by that demarcation. The landing at Lungkow 
being illegal, all subsequent acts arising out of if are similarly 
invalid. For example, a robber enters a house; the householder is 
powerless to cope with him ; and the latter allows the former to take 
away his property. Surely, the wrongdoer cannot assume that the 
householder's permission given in these circumstances can give him 
a valid title to the goods or otherwise exonerate him from bis guilt. 
Its Slsnlfi- The real object of the delimitation is to forestal the 

cance. protests of the Geniians on this score, as will presently 

be seen. The creation of the zone predicates no admission on the 
part of China that the Allies' actions are legitimate, because their 
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acts are illegal in the first instance and will be continued, whether 
or not such a zone is created. The zone is really an attempt at 
a compromise between China's inherents rights as a neutral and 
the Allies' rights as a belligerent. The compromise is incongruous, 
bat dictated by necessity. The territorial sovereign cannot palliate 
what the Allies have done or will do; ot the same time he must safe- 
guard himself against other complaints. For if German property is 
destroyed by the Allies in the course of their violations, their owners 
can claim compensation from him for hia negligence to protect them. 
Therefore, to forestal these claims, China marks out a zone and declares 
that she will not be responsible for the acta of hostility occurring 
therein. The expedient is an anomaly, but so is the existence of 
leased territories, and so is the Allied attack on Tsingtau. The zone 
may be a crude compromise between Kight and Might, but is the 
best the poor neutral can do under the circumstances. 
Oeniuuiy Germany at once protested against this act of 

Eatopped. partiality in favour of the Allies, and declared that it 
would hold the territorial sovereign accountable for any losses which 
might result from the Allies' actions. Here we have China between 
the devil and the deep sea : the Allies violate her neutrality because 
Germany has first violated the same, and the latter threatens to hold 
her responsible because she allows its enemy to infringe upon her 
neutrality and so injure its property! But the German protest ia 
untenable, and so the tenor of China's reply is obvious. Kiaochow 
is leased to Germany for quiet enjoyment, not for aggression. If the 
lessee makes an improper use of his tenement, he commits a nuisance 
thereon. If the nuisance is not abated and its continuance will 
expose the tenement to serious damage from the aggrieved tenants, 
he commits a breach of the implied covenant for quiet enjoyment. 
Thereupon the lessor can rescind the lease, get him to quit, or if he 
refuses, forcibly eject him from the premises. In the present case, 
tlie lessor is precluded by force of circumstances from enforcing his 
own mandate; nevertheless, the dispossessed tenant is estopped from 
objecting, if his neighbours attempt to remove the nuisance them- 
selves. The title of the defaulting lessee loses its validity so soon as 
he commits a breach of his covenant, and it is immaterial to him 
whether he is ejected by the lessor or by his neighbours. The lessor, 
of course, is vitally concerned how his quondam tenant is ejected — 
whether by himself or by a third party. But the tenant himself is 
estopped from any right of protest. 

Proper ^^ ''^^ ^'S^^ '^' ^^^ foregoing we are now in a 

Solnttoa of position to suggest the proper eolation of the Kiaochow 

^J«*^ problem. We have seen wherein one party has 

*" blundered and wherein another party has committed 
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grave errors. Accordingly, the ideal thing to do ia for Germany 
to retrocede the entire leased territory to Cliina, It ia understood 
that the lessee, before replying to the Japanese ultimatum, did 
approach the lessor on the sulject of Kiaochow's internment. 
The proposal, however, was accompanied by certain conditions 
which China had reasons for believing would not commend them- 
selves to the Allies; so the offer was declined.^ Therefore, thia 
retrocession must be unconditional. In addition, Germany should 
desist from all activities and operations whicli will furnish the 
AUies any cause for alarm. But all this must be done not later than 
when war ia declared against Russia, France and Englai;d, if the 
transaction is not to be invalidated on the ground of traitafer to evade 
enemy capture. Above all, the resurrender must be absolute and 
perfect so that Germany will have lost all right of control or 

i'urisdiction over the quondam leased territory. Tsinglau will then 
■e a fortified Chinese port, and German menace will have disappeared 
from China. The Allies will then have no pretext to violate China's 
neutrality and Germany's commercial interests may still be preserved. 
As it is, however, the latter loses not only its right to the 
leoaed territory, but also various other commercial privileges in 
Shantang. 

Now to sum up briefly. A leased territory is 
inalienable, because the lease ia personal and confers upon 
the lessee a right only to occupy it on good behaviour. At the expir- 
ation of the tenancy the lessee is bound to restore the property, intact 
and perfect, to the grantor. The territory is quasi-neutralized and, 
therefore, is neutral. As regards the special case of Kiaochow in the 
present war, the Allies are not justified in violating China's neutrality, 
because the German menace is not "instant, overwhelming, leaving 
no choice of means, and no time for deliberation." Had Germany 
been farsighted, she would have resurrendered the leased territory 
to China, absolutely and unconditionally. But the lessee was blind 
to the inevitable and so courted disaster. The Allies should have 
formally called upon the lessor to remove his offending tenant before 
proceeding to abate the nuisance themselves. The lessor, on the 
other hand is not entirely free from responsibility. It ia his fault to 
be found physically weak when his ability to defend hia own 
neutrality is tested, but this fact does not absolve those who, being 
co-signatories of the Hague conventions, should have asaisted, instead 
of taking advantage of his sad plight. China may be blamable for 
her omissions. But Germany, Japan and England are no less 
reprehensible for their commissions. 



Sum mar;. 



1 North-China Herald, Sept 12, 1914. 
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CHAPTER VI 
RIGHTS OF PREFEREirCE 



i 24. DEFINITION. 

In a certain class of conventions the treaty powers have secured 

to them what may be fenned " rights of preference." These consist 
of two main species. Tlie first is the so-called " sphere of influence," 
and signifies that a particular piece of territory shall not be alienated 
to any third state without the consent of the other contracting party. 
The second expresses that one contracting state shall have the 
right to be offered the first option to accept or refuse a certain con- 
templated transaction. Such tiaiisaction may be either tiie construc- 
tion of a railway or the flotation of a loan. 

These rights of preference do not all originate in the same way. 
The first species is found in a formal declaration or agreement between 
the two contracting states and is a regular state document. The 
second is, however, contained generally in a purely commercial 
contract between China and a private foreign industrial concern, 
although sometimes it is also included in a state document- The 
latter transaction is commercial, pure and simple. In other countries 
such a transaction is far removed from politics or diplomacy, but in 
China it assumes a politico-commercial complexion, which will be 
further discussed when we come to deal with railroads, mines, and 
loans. Apart from this minor difi'erence, these rights resemble each 
other in that they are intended to fetter China's independence of 
action. How far this independence of action is restricted or impaired 
we will now proceed to discuss. 
I 25. 'SPHERES OF INFLUENCE." 

As already noted, the first category of preferential rights deals 
with the non-alienation of a particular piece of territory. The 
reference here is to the so-called "sphere of influence," but the 
definition seems to include also the cases of Macao and Kiang Hung. 
Itwill be remembered that, in 1887, when China ceded the first named 
to Portugal, the latter engaged "never to alienate Macao and its 
dependencies without agreement with China." * Similarly, when 
Great Britain ceded Kiang Hung to China, in 1894, the latter also 

1 Supm, 8. 
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engaged not U> alienate the same *' wlthoat previously coining to an 
agreement with Her Britannic Majesty." ^ These cases of non-alien- 
ation are clear and unambiguous, and we need not enlarge upon 
them. 

As regards the "spheres of influence," we find that these, Hke 
leased territories, date from 1897-1898. On March 15, 1897. China 
declared to France that it would never alienate or cede the island of 
Hainan to any foreign power, "either as a final or temporary cession 
or as a naval station or coaling depot; "' and on April 10, 1898, the 
former assured the latter that it would not so cede any of its 
provinces bordering on Tongking, "either definitely or temporarily, 
or on lease, or by any title whatsoever."* On February 11, 1898, 
China similarly engaged itself to Great Britain in respect of 
the provinces adjoining the Yangtse river, whether the alienation 
was under "lease, mortage, or any other designation,"* On April 
26, 1898, a like declaration was made to Japan concerning the 
province of Fukien, "with all the territory in the interior and along 
the sea coast within its limits ; *" and on May 25, 1915, China assured 
the same state that "within the province of Shantung or along its 
coast, no territory or island will be leased or ceded to any foreign 
power under any pretext," and that it "has given no permission to 
foreign nations to construct on the coast of Fukien province, dock- 
yards, coaling stations for military use, naval bases, or to set up other 
military establishments.' " 
I 26. LBGAL STATUS. 

As far as can be ascertained, the exact nature of these allied 
t'apheres" does not appear to be intelligently appreciated. 
Hall's De- It is claimed that when the territorial sovereign 

flnttloa, makes a declaration in favour of a foreign state, respecting 
the non-alienation of a certain piece of territory, that state is forthwith 
entitled to regard such territory as earmarked for its benefit and 
ultimate occupation. This claim is a bold one, and we will test it by 
the aid of Hall's definition of a "sphere of influence." He saya that 
it "indicates the regions which geographically are adjacent to, or 
politically group themselves naturally with, possessions or protector- 
ates, but which have not actually been so reduced into control that 
the minimum of the powers which are implied in a protectorate can 

1 St^ra, 13. 
> BockhiU, ITS. 

• Ibid., ir»-179. 

* China, 1898, No. 2. 
B Bockhill, 181-182. 
■ Infra, appendix B, trea^ (A), note 1, and treat; (B), note ll 
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be exercised with tolerable r^ularitjr. It represents an nnderstand- 
ing which enables a state to reserve to itself a right of excluding other 
European povers from territories that are of importance to it, 
politically aa affording means of future expansion to its existing 
dominions or protectorates, or strategically as preventiDg civilized 
neighbours from occopying a dominant military position." ^ 

Now, in the case of the territories we are here 
' discusaing, it will be seen that the above definition is in- 
applicable. For example, the territoriea in question cannot be describ- 
ed as adjacent to, or politcally grouping themselves with, the various 
foreign states' possessions or protectorates. The island of Hainan is 
some eighty miles from Kwangchow-wan ; the coast of Shantung is 
at its nearest point some fifty miles from Port Arthur. But 
Kwangchow-wan and Fort Arthur are leased territories and, as we 
have already seen, are very different from possessions or protector- 
ates. The nearest possessions which may be described as being 
adjacent to such territories are Tongking, the nearest port of which 
is over 140 miI8s from Hainan ; Korea, the nearest port of which is 
some 170 miles from Cbefoo, on the coast of Shantung; and Formosa, 
which is some eighty miles from the nearest point along the coast of 
Fukien. The only case of proximity occurs in the provinces of 
Kuangsi and Yunnan the borders of which march with those of 
Tongking; but, on the other hand, Hongkong is over 450 miles from 
the nearest port along the Yangtse river. 

Apart from this element of proximity to possessions or 
protectorates, the actual circumstances which called forth the vnrious 
declarations in favour of the foreign states deserve to be noted. These 
declarations were not made siwntaneously. Except in the case of 
Japan, they were given in resjwnse to the solicitation of the interested 
states during the period of the scramble for leased territories and 
" battle of concessions." * And the engagements in respect of Fukien 
and Shantung were only granted subsequent to the acceptance of the 
Japanese ultimatum in May, 1915. Therefore, it is all a matter of 
duress and overwhelming pressure ; there is no question of consent or 
willingness whatsoever on the party of the declarant state. 
CUbna Imd- Consequently, the claim that such a declaration in 

nUMlble. favour of a foreign state at once entitles it to regard the 
territory in question as earmarked for ito benefit and ultimate 
occupation is inadmissible. If this declaration is mode in respect of 
a territory within which such state has a position recognised as 
privileged from the amount of capital sunk by ite nationals in railroad 

1 Voniga Jdrladictioa, 228. 
>SeeMVVti, 173. 
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and other industrial enterprises Ihereiu, it may, perhaps, be assumed 
that some such construction may have beeu intended by the cori< 
tracting parties. Here again, however, the rule of international law 
concerning servitudes applies. Namely, that where a grant derogates 
from the prerogatives of the territorial sovereign, any doubts as to 
its interpretation must be construed in favour of the territorial 
sovereign and against the state or states claiming benefits thereunder. 
Now in the interpretation of this class of treaties, or documents 
having the force of treaties, it is predicated that the territorial 
sovereign retains his inherent rights, unleaa the same are curtailed by 
express words to that effect. Therefore, in the present case, he 
cannot, in the absence of explicit consent, he held to bind himself to 
anything in the nature of an impairment of bis own independence, 
much less that of admitting a foreign state to the exercise of an 
imperium in impei-io within his dominions. 

Real Meaning I" favour of the foreign slate the declaration may 

of the De- be interpreted as a conditional recognition of its special 
claratlon, position by the territorial sovereign, ^his position is 
recognised, not so much against the territorial sovereign liimseU aa 
against all otlier states; for the privileged state is clearly, by the act 
of solicitation, apprehensive lest its position of vantage should be 
wrested from it by, or be given to, a third state. But the construction 
cannot be pushed further, to imply that thereby the declarant makes a 
virtual grant to the foreign state which is to lake effect at a future 
date. Consequently, to place upon the declaration any other 
extraneous construction is to ask the declarant to sacrifice his 
freedom of action. And this, as we have already seen, cannot be 
presumed for want of satisfactory evidence. Of course, the different 
interested states may, and do, arrange among themselves how each 
will respect the other's special rights and privileges.^ These arrange- 
ments bind only the contracting parties; they are invalid against the 
state within whose territory such rights are situated. In fine, with 
or without the declaration, the territorial sovereign is to be understood 
as reserving to himself all his natural attributes and prerogatives. 
The assurance merely signifies that, if events should arise in the 
remote future which may compel him to choose between the claims 
of different states, those of the state in whose favour the declaration 
has been made will be respected to the exclusion of all others. 
"Queftionable Moreover, this right of preference which is to begin 
, Reveraion-^ to operate when the contemplated contingency does occur 
■ryRtjAt." JQ the remote future, is a passive power, rather than 



t For the Anglo-German and Anglo-Suasian nndeistandings, see Rookhill, fSi, 
180, 183-184; Cbins, 1899, No. 1, 87-31; ibid., Ko. 2; 1900, No. S. 
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active. It carries with it no immediate authority, no immediate right 
of control, although it may contemplate the exercise of that autliority 
should this country break up, or be constrained to alienate the 
territory in question. In the light of present events, however, it is 
reasonable to conceive that the contemplated state of affairs will not 
easily come to pass. When, in 1897-1898, China entered into the 
agreements under consideration, as well as those respecting leased 
territories, many wiseacres foretold her imminent disruption, and 
"the states with world -ambitions were anxious to establish colourable 
claims, which might- be useful when the anticipated struggle for the 
fragments of her empire began."* But since those good old days, 
she baa experienced an unparalleled recuperation. The Republic has 
already been formally admitted into the Family of Nations by its 
signatures as well as adhesions to the Hague, Geneva and other 
universal conventions, and, therefore, will ill broot any attempt or 
pretence to revive such contemplated exercise of authority. Such an 
exercise of authority baa been termed a "questionable reversionary 
rigbt."^ In the circumstances it appears inevitable that the reversion 
will never fall in. 

"Rebus Sic Finally, there is again the doctrine of rebus sic 

stMttihaa." stanlibvs As in the case of leased territories, so here in 
these alleged "spheres," the element of a vital change of circum- 
stances is omnipotent. The right to grow and to develop according 
to the needs of the country is just as much a primary duty of a 
sovereign state aa the right to exist and be independent. And this is 
so clearly understood as well as predicated in international law that 
we need not enlarge upon it. Now, the right of exercise of autliority 
by a foreign state over a certain tract of land, when the contemplated 
contingency ever should occur, is no active right, as we have seen. 
But the knowledge that the right is there, although its exercise may 
be postponed, is not conducive to harmony which is so assential an 
ingredient in the friendly intercourse between China and the various 
interested states. Human nature being what it is, it is reasonable to 
conceive that some over-zealous diplomats of the latter may endeavour 
to revive or even antedate the claim. Since the declaration is, in the 
light of present events, a negligible quantity, it is futile to make a 
capital out of it. Such a claim will never be admitted, unless the 
interested state is prepared to go to the extreme of emulating Japan 
and extorting the same by the issue of an ultimation, with full 
knowledge that a refusal of the ultimation will mean plunging the 
two countries into bloodshed and reaping ita aftermath of hatred and 
enmity. 



1 lAwrence, 182. 
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We are, however, no alarmista. AVe firmly believe 
that out of tbia war in Europe, men will emerge much 
saner beings. Nevertheless, for the welfare of nations who should live 
one with another in peace and cordiality, not one intriguing against 
the other, we cannot refrain from this note of warning. Since the 
declaration is, and bids fair to be, a dead letter, it is a dog-in-the- 
manger policy to insist that it should continue to adorn an interna- 
tional document. Much the wisest policy is to let it go the way of 
those other declarations and engagements which are being expui^ted 
by the rule of Ceaaante raiione, ceasat lex ipm. Accordingly, we look 
forward with confidence to the early disappearance of such anomalies 
and anachronisms from the pages of international documents, here in 
China as well as elsewhere. 
I 27. OPTION OF FIRST REFUSAL. 

■\Ve now come to the second species of preferential rights — the 
right to accept or refuse a certain transaction. And this, except in a 
few isolated examples, occurs usually in a purely commercial or 
industrial contract. ^ 

Loan Plot- When a foreign loan is contracted, China undertakes 

■tioB. that in consideration of the present advance, the creditor 

will in future be given the first option of refusal to the fiotation of a 
second loan for the same or similar object. This loan may be for 
purposes of public administration or railway construction. Article 
XVII of the Reorganisation Loan of 1913 for £25,000,000, for 
example, reads as follows; — "In the event of the Chinese government 
desiring to issue further loans secured upon the revenues of the salt 
administration, or to issue supplementary loans for the purposes of 
the nature of those specified in Article 2 of this agreement, the 
Chinese government will give to the hanks* the option of undertaking 

such loans The Chinese government further undertakes that for a 

period of six months after the complete issue of this present loan 
and payment of the lost instalment thereof in terms of the prospectus, 
it will not proceed to the issue of any other government loan, or loan 
having a government guarantee, concluded later tlian April 10, 1913, 
without the previous agreement of the banks." 

This right of priority is brought out even clearer in Article XVI 
of the Currency Reform and Industrial Development Loan of 1911, 
for £10,000,000, which provides as follows: — ^"If the imperial 
Chinese government should desire to obtain from other than Chinese 
sources, fands in addition to tlie proceeds derived from this loan, to 
continue or complete the opeialions contemplated under this agree- 

1 I.e., of the Five-Power Group: Great Britain, France, Gennany, Japan, and 
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ment, the imperial Chinese ^vernment shall first invite the banks* 
to undertake a loan to provide the f nods required ; but should the 
imperial Chinese government fail to agree with the banks as to the 
terms of such supplementary loan, tlien other financial groups may 
be invited to undertake the same; and should the imperial Chinese 
government decide to invite foreign capitalists to participate with 
Chinese interests in Manchurian business contemplated under this 
loan, or to be undertaken in connexion therewith, the banks shall 
first be invited to participate." ' 

Railway Con- In the case of railway loans, the pledge sometimes 

structioB. goes further. It provides that, the creditor liaving 
advanced the money for the construction of a railway in a particular 
piece of territory, all funds for the constrnction of subsequent lines 
within that territory will likewise be provided by the same creditor, 
unless he should decline the option. For example, Article IV, 
Section II, of the Kiaochow agreement reads thus : — " The CluDeso 
government binds itself in all cases where foreign assistance, in 
persons, capital or material, may be needed for any purpose whatever 
within the province of Shantung, to offer the said work or supplying 
of materials, in the £rst instance to German manufacturers and 
merchants engaged in undertakings of the kind in question. In 
cfise German manufacturers and merchants are not inclined to 
undertake the performance of such works or the furnishing of 
materials, China shall then be at liberty to act rs she pleases." 
Similarly, when Japan extorted the treaties of May, 1915, from 
China, Article II of the agreement respecting the province of Shan- 
tung reads as follows: — "The Chinese government agrees that as 
regards the railway to be built by China herself from Chefoo or Lung- 
kow to connect with the Kiaochow-Tsinanfu railway, if Germany 
abandons the privilege of financing the Chefoo- Weihsien line, China 
will approach Japanese capitalists to negotiate for a loan." * 
Condftiofu ^°* these are onerous terms and are characteristic 

"la Re- of the politico-commercial complexion of such transac- 
stralntof tions. In harshness as well as usuriousness, they are 
Trade. reminiscent of Shylock's pound of fiesh. But, the 

transactions being commercial, they are perhaps better designated 
OS conditions "in restraint of trade." The borrower may want to 
borrow elsewhere and may even secure better terms, or he may desire 
to get a third party to finance the construction of his railroad and 

* I^., of the Four-Power Group: America, England, France, and Oennanj. 

' For nmilar engagements, aee art. 14 of the 1812 Criap loan; art. 16 of the 
Belgian loan of the same year, etc. 

* Infra, appendix B, treaty (A), See also «upra, 12, fortlie "exc'iisive privilgt" 
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probably receive more favourable consideration. But if he goes to a 
certain party who graciously accommodates him once, then under the 
agreement the former must go again to the latter for subsequent 
accommodations, unless the lender chooses to decline. This is creating 
a virtual monopoly in favour of the foreign capitalists. Consequently, 
they are free to impose their own terms and conditions. And this has 
the effect of stultifying international trade. Such a monopoly inevit- 
ably not only injures the borrower, but it also keeps away other foreign 
investoi-s. The world is moving towards a community of ideals, a 
community of intercourse, commercial, economic, and industrial, as 
well as political. But here is a serious stumbling-block wliich ia 
being preserved for the exploitation of a fortunate few, when this 
entire vast market should be thrown open to international trade and 
investment. It is not the fault of the Chinese shop-keeper that 
other customers cannot freely come in. The responsibility is on those 
who, coming early, think theirs is tlie right to "catch the worm." 

Unwholesome ^^ course, the terms of tlie monopolists may prove 
Moral At- as attractive as those offered by other outside investors, 
mospbere. although generally they are not. Nevertheless, the 

moral atraoapliere surrounding such on exclusive transaction is 
unwholesome, when it is regarded from the point of view of inter- 
national ethics and fair play. In law, Shylock is quite legitimate in 
insisting upon his pound of flesh; but, in fact, it is a force and an 
outrage upon all good sense. Moreover, the enmeshing of the Jew in 
his own net is significant, and his prototypes may well profit by his 
lesson. There is, however, another important consideration. If a 
spade is a spade all the world over, then business is business. And 
if business is business in other countries, it ought not to be a cross 
between commerce and politics in China. The marriage between the 
two is unnatural and ill-assorted, and it will not be long before either 
or both will succumb to the strain. If a borrower can secure lenders, 
there ought not to be anything to fetter his independence of action. 
And even if he must borrow from one lender, it is ille<ritiinate to 
engraft politics into the transaction. Business plus politics means 
undue influence, and this smacks of injustice and oppression. 
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PART II 

TREATIES, CONVENTIONS, ETC., OF AN 
ECONOMIC CHARACTER 



CHAPTER I 
RIGHT OF TRADE AND RESIDENCE 



I 28. FR£EDC»1 OF TRAD?. 

So far our discussion has been confined to treaties and conven- 
tions of a political character. We will now examine those of an 
economic character. 

Of the aliens who come to or reside in China, the tnuJing classes 
constitute the preponderant majority. They may come and go as 
they pleas^, subject to the regulations about passports and treaty 
ports, and there are no exclusion taws to deny them admission. 
Prior to 1842, their right of trade was restricted to very narrow limits. 
For example, they could not trade directly with any Chinese, but must 
needs go through a group of merchants known as the Co-hong. Since 
the treaty of Nanking of tliat year, all unnecessary restraints were 
abolished. The stipulation is as follows: — "The government of 
China hiiving compelled the British merchants trading at Canton to 
deal exclusively with certain Chinese merchants, called Hong- 
merchauts (or Co-hong), who had been licensed by the Chinese 
government for that purpose, the Emperor of China agrees to abolish 
that practice in future at all ports where the British merchants may 
reside, and to permit them to carry on their mercantile transactions 
with whatever jwrsons they please."^ 

Such freedom of trade is beneficial to all concerned. According- 
ly, alien traders will not be "subject to any new limitations, nor 
impeded in their business by monopolies or other injurious 
restrictions." ' 

1 Art. 6, British 1842. 

■ Art. 15, American 1844. Monopolies, "comere," unfair trading, etc., are 
penalised b; 1 154 of Books 6-7 of the Chinese Code. Qf. Alabaster, 541-fi5T; Dr. Wn 
Ting-fang, in 35 Am. L. Rev. (1901), 350-351. 
( M ) 



C 96 ) 

i 29. TREATY PORTS. 

When a city or port is thrown open by treaty, agreement, or 
convention to foreign trade and residence, it is known as a " treaty 
port " or " open port.'' Thia may be a port in the ordinary significa- 
tion of the word, or it may be an inland city or mart, many miles 
from the seacoast. TTie first five were Canton, Amoy, Foochow, 
Ningpo and Shanghai, opened by the treaty of Nanking,^ Since 
then the number of such ports has increased to something like over 
eighty, until now they seem qnite capable of tapping the wealth of the 
greater part of the country. They are spread out mainly along the 
seaboard and the Yangtse river as well as its tributeries and 
suhtributaries. In this way they resemble roughly the shape of the 
letter "T" tilted horizontally. 

Tnaty Port ^^ 13 still uncertain - what are the precise limits of a 

Limits Still treaty port. For the enforcement of the shipping le- 
UnMttled. giilationa, these limits are defined by the customs 

authorities, bat it is still unsettled how far these limits extend for the 

pnrposee of foreign trade and commerce. 

On April 10, 1908, the Wai-chiao Pii addressed the 
*' diplomatic body as follows: — "In none of the treaties 
has it been clearly ezpresssd how the limits of a 'treaty port' and 
the 'inferior' mast be defined. In the Chefoo convention between 
China and Great Britain, section III, it is said that no li-kin ought 
to be collected on foreign goods within the concessions of the open 
ports. Afterwards, it appears from the Additional Articles to tbis 
agreement that the question required further consideration. All 
this shows that the above is a question which has not been properly 
settled between China and the foreign powers. Up to now the 
foreign ministers in Peking held the opinion that the words 't'ung 
shang k'ou ugan' (treaty port) comprised the port, the city of the port, 
and any road or waterway connecting these two. To this defining of 
limits we have never agreed. This time the consular body in Shanghai 
holds that the limits of the port are determined by the imperial mari- 
time customs in accordance with the requirements of the shipping 
visiting the port, and that within the limits thus determined the levy 
of li-kin is not permissible. This contention is only a proposal from 
the consular body and cannot be taken as definite." 

P ._ . ^ In reply the foreign diplomats observed: — " In the 

' absence of an explicit definition acceptable to both 

sides, the intention of the treaties must be examined, and it will 

doubtless be conceded that the imposition of import duties on foreign 



lArL2, BritiBhl842. 
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merchandise vas intended to admit those goods to particular 
markets in China, and that it was not intended that these goods 
should pay other dues until transferred to more distant markets in 
the interior. Similarly with native products, it was only intended 
that when they were purchased at a more distant market in the 
interior for conveyance to a treaty port, and shipment abroad, 
they should pay a transit due in excess of the import duty. That 
the foreign powers, in negotiating the treaties, intended that a fairly 
liberal area should be comprised by the term 'treaty port' or 'port 
open to foreign trade' is evidenced by the use of the terms 'cities and 
towns' in the English text of the British treaties, and 'porta et villes' 
of the French treaties; also by the rules regarding the issue of pass- 
ports for travelling in the interior, where no passport is called for 
■within 100 U (33 miles) of the treaty port. The tendency, on fhe 
other hand, of the Chinese authorities has been to restrict the 
meaning of the term within the narrowest limits, with the con- 
sequence that the tartfT on a basis of five per cent, ad valorem 
becomes in effect transformed to a seven and a-half per cent, 
tariff." * 

Two Views Here we have two contrary views as regards the 

DtKussed. proper limits of a treaty port. On the face of it the 
foreign view certainly seems more reasonable. Upon closer examina- 
tion, however, it does not seem so convincing. For we are once more 
face to face with the rule of interpretation already cited, respecting 
iuternational servitudes. Now the object of designating a particular 
city or port as an open port is to reserve a particular area for the 
residence of foreigners, within which they may carry on their 
legitimate trade and be amenable to their own consular officers. Over 
this area the terrritorial sovereign has delegated liis right of control 
and jurisdiction. And, therefore, he has also waived his right to tax 
foreign property therein. But such a waiver operates to diminish 
the amount of liis revenue, and this diminution is a loss to his 
treasury. If the area of the locality to be exempt from the levy of 
li-kin is increased, then the loss to the territorial sovereign will also 
increase, since under the treaty tariff he can levy duties on foreign 
imports to the extent of only five per cent, ad valorem. This loss 
must not be allowed to increase, if the national exchequer is not to 
suffer further depletion. Therefore, it is within the prerogative of the 
territorial sovereign to say precisely what part of his territory is to 
be exempt from the li-kin levy. The li-kin exemption area is a 
species of international servitudes, and, therefore, all doubts in this 
connexion must also be solved in the grantor's favour. 

1 For, BeL, 1908, 143-145. r- T 
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■OOHRMlein- Fortbennoi-e, it is to be noted tl»t the rule of 100 
apfOcttila, li is not peeogiiised for trading purposes. It is Adopted 
in Uie matter of issuing passports, but is not applicable l>ere or in any 
other connexion. For example, in 1907, au attempt was made to 
justify the rule for the protection of a Chinese offender, Kan Cliing- 
toiig, arrested beyond the limits of the Shanghai foreign settlements. 
The attempt, however, failed. 

Kmi Ckini:- Kau, the Chinese representative of a Japanese 

tong'sCMc. grni, was apprehended on a charge of violating a 
Chinese law relating to the transport of tribute rice. In reply to the 
Japanese consul-general's contention the governor of Chekiang, under 
whose order the prisoner had been detained, observed aa follows: — 
"Since the facts of Kau Ching-tlljig's case arose in the inland, and 
his arrest was made n-ithin Chinese jurisdiction, the rules for the 
mixed court in the foreign settlements have nothing to do with the 
case. Article VI of the treaty of commerce and navigation of July 
21, 1S96, provides tliat 'Japanese may travel to the interior under 
passports, but that in ports open to foreign trade they may go on 
excursions without passports, to a distance not over 100 Chinese U, 
and for a period not over five days.' This is a general rule found in 
the treaties made by China with the foreign nations. It refers only 
to the case of a foreigner going out on an excursion, and does not 
mean that the ports open to foreign trade themselves extend in all 
directions 100 li beyond their actual limits. Yet your communication 
elates that 'in acconlance with the established rule the limits of a port 
open to foreign trade extend 1(X) li from the foreign settlements in all 
directions ' . . . Moreover, it seems to be quite irrelevant to invoke 
the special rule r^ulating the excursions of foreigners in a case of 
the arrest of a Chinese subject within Chinese jurisdiction."^ 

I 30. PORTS OPENED BY CHINA VOLUNTARILY. 

Status ot ^^ addition to treaty ports, aliens may also reside 

Treaty and trade in those opened by China on her own initiative. 
Ports. jj, ^ former section we explained that, in these voluntary 

ports, the control of municipal administration and police within the 
international seUrlementa remain vested in the local authorities.' 
Now, apart from the Cliinese control of such municipal administration 
and police, these ports have the same status ns treaty porta. 
And, like the latter, they are endowed with the same attributes and 
privil^es. 

1 Eoo, 249-2S0; 40 New Collection (Japan), 1 et teg, 

* Sup-a, 69. ,-, -, 
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For example, in 1S99, the castoma commissioner ai 

WlMrfag* SuDtuao (Fukien) announced that, besides the treaty 
Dues Cue. t^j-jg duties, wlmrfage dues at the rate of two per cent, 
on customs duties would be collected for muuidpal purposes. For this 
would be in harmony irith the practice at the treaty porta, where a 
similar tas was levied by the foreign municipnl councils, or collected, 
as in Tientsin and Shanghai, by the customs and handed over to the 
councils of the nations doneerned for their use. Against this assess- 
ment the foreign representativee at Pekinjr, with the exception of the 
German chai^6 d'affairefl, objecled. In the language of the British 
cliargg they asserted that, '* to allow the imposition of this tax would 
amount to the admission of the contention now being raised by the 
Chinese authorities, that to such ports ns Woosung, Chinwangtao, 
and Ssntuao, which had been voluntarily opened by Cliina, the 
stipulations as to treaty porta are not necessarily applicab'e; and this 
admission would hut open tlie way for any further duties and taxes 
which the Chinese authorities at such ports might wish to impose on 
foreign commerce. "* The foreign ministers were disposed to consider 
any opportunity for levying an additional tax which wns moderate and 
just, but they could not admit that a higher tax might be imposed 
on commerce and navigation than what was fixed by the treaties^ 
consequently, the surtax of two per cent, on customs duties estabHshed 
at Santuao would not be fair without the consent of the diplomatic 
corps. And in tlie note to the Yamen it was added: "This ia a question 
of principle."- 

The matter was finally referred by the British representative 
to his government. His attitude waa approved, and Lord Salisbury 
concluded his instructions as follows; — "No distinction can be 
admitted by Her Majesty's government between ports opened by 
treaty or arrangement with a foreign power and those declared open 
by the initiative of the Chinese government." * 
fi 31. PORTS OP CALL. 

Beside treaty ports and voluntary ports, foreign vessels are also 
permitted to carry on a limited tratHc at certain localities along the 
great rivers. These are known as " ports of call." 

In tire British agreement of Chefoo, 1876, the first six were 
designated along the Yangtae river ns follows :—" These places 
being all places of trade in the interior, at which, as they are 
not open porta, foneign merchant are not legally authorised 
to land or ship goods, steamers shall be allowed to touch for the 
purpose of landing or shipping passengers or goods; but in all 

1 China, 1900, No. 1, 251. 
* IMd.. 211, 409. 
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instances by means of native boats only, and subject to the regulations 
in force affecting native trade." It is further stipulated, that " produce 
accompanied by a half-duty certificate may be shipped at such points 
by the steamers, but may not be landed by them for sale; " and 
"foreign merchants will not be authorized to reside or open bouses of 
business or warehouses at the places enumerated as ports of call."^ 
132. RIGHT TO ACQUIRE LANDS OR HOl.*SES. 

To facilitate as well as promote their right of residence and 
trade, aliens must have houses or lands for the erection of the 
same. Thus is granted the right to acquire lands or houses. We 
quote from the American treaty of 1858:— "Citizens of the United 
States, residing or sojourning at any of the porfe open to foreign 
commerce, shall be permitted to rent houses and places of residence, 
or hire sites on which they can themselves build houses or hospitals, 
churches and cemeteries. The parties interested can fix the rent 
by mutual and equitable agreement: the proprietors shall not demand 
an exorbitant price, nor shall the local authorities interfere, unless 
there be some objections offered on the part of the inhahitauts 
respecting the place. The legal fees to the officers for affixing their 
seal shall be piiid. The citizens of the United Slates shall not 
unreasonably insist on parlicular spots, but each party shall conduct 
with justice and moderation." * 

The right of acquisition of lands is, however, limited, as will be 
explained later,^ Here we may observe that no right of purchase is 
conceded, but they may " rent or lease in perpetuity land and build 
thereon."* 

I 33. EXTENT OF TRADING PRIVILEGE. 

Trade and Subject to the prohibition respecting traffic in 

Manu- contraband goods, foreign merchants may carry on all 

factuTcs. forms of legitimate commerce. They may employ Chinese 
in any lawful capacities, or hire native boats or vessels, or engage 
pilots, or establish bonded warehouses for storage, re-packing, or 
shipment of lawful goods, subject to the necessary customs regulations. 
In brief, "it shall be lawful for them to hire at pleasure servants, 
compradores, linguists, writers, labourers, seamen, and persons for 
whatever necessary service, with passage or cargo-boats, for a reason- 
able compensation to be agreed upon by the parties or determined by 
theconsul."" Moreover, theymay engage in manufacturing industries 

1 Art. 1, sec. III. 

« Art. 12, Amcricnii 1858. 

• Infm, Van 11, Clinpter VI. 

« Art. 3, AiDi'ririm 1903. 

« Art. 17, American 1858. „ , 
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or import iuto China all kinds of machinery, and pay the tariff duties 
thereon.' 

. So much for the extent of the trading privilege 

* * "' from the point of view of tlie nature of the transac- 
tions. As regards the extent of the use of open ports, it is agreed 
that in the event of hostilities arising between China and another 
state, the vessels of a neutral treaty state are still entitled to the 
use of such ports. For example, the American treaty of 1858 provides 
Rights of that if, in future, China should be at war with any foreign 

Neutrals, nation and should for that cause exclude the ships of such 
nation from entering her ports, "still the vessels of the United States 
shall not tlie less continue to pursue their commerce in freedom and 
security, and to transport goods to and from the ports of the belligerent 
powers, full respect being paid to the neutrality of the flag of the 
United States." But "the said flag shall not protect vessels engaged 
in the transportation of officers or soldiers in the euemy's service, nor 
shall said flag be fniudulentty used to enable the enemy's ships with 
their cargoes to enter the ports of China." The state of belligerency 
must be recognised, and therefore "all such vessels so offending shall 
be subject to forfeiture and confiscation to the Chinese government."' 
If the enemy declares a blockade and the same is effectively enforced, 
the vessels of all foreign nations will, of course, be refused ingress or 
egress by that state." 
state of In- The foregoing applies to a state of war between 

snrrectlon. China and a foreign nation. But the language employed 
seems to apply also to a state of insurrection. Suppose during the 
Revolution of 1911-1912, when the southern provinces had declared 
their independence, the Mauchu government at Peking attempted 
to close the southern ports to all foreign shipping by merely declaring 
tbem no longer open to trade, This form of closure is forbidden in 
international law, and the interdiction is expressed as follows: — " A 
Rule of Inter- state is free to exclude both foreign and domestic vessels 

nBtlon Law. from any harbour over which it actually exercises the 
powers of sovereignty. But when its authority is at an end owing 
to insurrection or belligerent occupation by a hostile force, it must 
fall back on warlike measures ; and the only warlike measure which 
will lawfully close a port against neutral commerce is an effective 
blockade."* Therefore, the attempted closure would be invalid, 
unless it was backed up by an effective blockade of the coast or porta 
in questioh' 

1 Art. 6, Japanese 180B. 
" Art. 26, American 1858. 

* Art. 31, French 1858. 

* Lawrence, 68& ,^ , 
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f ». in>tAUTHORISED FLACSS FOR TRADE. 

Non-treaty As we have already seen, the places reseiTed for 

Ports. iuternationul trade oud residence are individually 

deistgnated. Foreign merchants are, therefore, excloded from trading 
in non-open ports or ports not so designated. Accordingly, their vessels 
are not permitted to carry on a clandestine commerce along the aea- 
coast or other unauthorised ports, and any infringement of this rule 
will subject the offending vessels or goods to confiscation by the Chinese 
Sblpwr«cked aathorities. In favour of shipwrecked merehantmen, 
Mercbant- however, an exception is made under which they may put 
"*"'* into ail ports, when conipelled to seek shelter therein 

from stress of weather or cireumstances.^ Id this case their cai^oes 
may be unloaded, so as to facilitate the doing of repairs to the 
vessels, and no duties will be payable on cargoes so diachai^ed. 
Should it be attempted, however, to dispose of them for profit, ^ey 
will be liable for the full tariff duty. 

Non-demar- Moreover, within the open ports, alien merchants 

cat»d Areas, may only reside and do trade in areas definitely bounded 
or delimited. For, if all foreigners should be scattered about the 
different parts of a treaty port, it would on the one hand add to the 
arduousne^ of their consuls' duties to control them effectively, and, dn 
the other, increase the burden of the territorial aathorities to accord 
them adequate protection — a protection already much attenuated by the 
consequences of extraterritoriality. Therefore, for the convenience 
of all concerned, special areas are designated or demarcated. The 
different types of such areas we have already discussed in a previotis 
chapter on concessions and settlements.' 

Japanese This conclusion is the result of treaty stipulations as 

Treaty well as precedents. For example. Article IV of the 
1896. Japanese treaty of 1896, provides as follows: — "Japanese 

Bubjecta may, with their families, employees, and servants, frequent, 
reside, and carry on trade, industries, and manufactures, or pursue 
any other lawful vocations, in all the ports, cities and towns of China 
which are now or may hereafter bo opened to foreign residence and 
trade;" and "wilkin the localilies at those places which hare already 
been or may hereafter he set apart for tlie use and occvpation of 
foreigners, they are allowed to rent or purehase houses, rent or lease 
land," etc. 

The words here underlined are restrictive. In spite 

of their esplicitness, an American nevertheless attempted 

soon after to establish an insurance company within the native city 



1 See infra, ) 97. 

» Supra, Part I, Chapter IV. 
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of Hangcbow vliicfa had beeu opened t^ the above Japaoese treaty. 
He waa reusted by the local authorUiea. The queation was referred 
to Washington, and the 3olicit(» of the Department of State ruled 
that tlte onderlined clauae effectDally barred the alien's right of 
admiaaion into any areaa not so demarcated. This opinion was 
subsequently reported by the American nuntster to b&ve been similarly 
acquiesced in by Great Britain and other powers.* Accordingly, it is 
Americui reproduced in Article III of the American treaty of 1903, 
Treaty, as follows : — "Citizens of tlie United States may frequent, 
1903. reside and cariy on trade, industries and manufactures, 

or pursue any lawful avocation, in all the ports or localities of China 
which are now open or may hereafter be opened to foreign residence and 
trade; and, within the Buitabte localities at those places which have 
been, or may be, set apart for the ttse and occupation of foreigneriy 
they may rent or purchase houses, places of business and other 
buildings, and rent or lease in perpetuity land and build thereon," 
etc. 

CMi«n of It may be contended that if China opens a port or 

intcrpre- place to foreign tntde and residence, it is meaningleaa to 
titjon. reatrict such trade and residence to defiuitely demarcated 
ftreas; the provision should rather inclnde the whole port and the 
Chinese city, as well as the foreign bosiiiess and residential quarters. 
But the rule of international law r^arding international servitudes 
rauat, here as elsewhere, always be borne in mind in the construction 
of treaties which derogate from the inherent rights, privileges, 
attributes and prerogatives of the territorial sovereign. The treaty 
Rule «f !■- right of aliens to be exempt from tliejumdiction of the 
tenutlonal local courts and be amenable only to their own national 
Servitudes, officers, is admittedly a dentation from the prerogatives 
of the territorial sovereign, and as such is a clear case of international 
servitudes. Therefore, any doubts as to the extent of the powers 
delegated by the territorial sovereign to be administered by the 
beneficiary states must be "solved in his favour." If China opens 
certain ports and places to foreign trade and residence, and within 
those plac63 demarcate or set apart special areas therefor, it is because 
the aliens enjoy the treaty rights of extraterritoriahty. Of course, 
if these rights are withdrawn or relinquished, every nook and corner 
of tbe whole country will be open to foreign trade and residence. 
Until that consummation hns come to pass, however, it appears 
inevitable that the aliens, clothed with the rights of extraterritoriality, 
will be restricted to the demarcated areas within the open ports. As 
has been well said by the Judicial Committee of the Privy Council, 

1 For. BeL, 1897, 72-EO. 
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ill The Imperial Japanese Government v. The Peninsular and 
Oriental Company,^ though the point in dispute there dealt with 
another allied phase of this system of consular jurisdiction, "the 
disability may entail hardships and inconveniences, but it is a 
necessary result of the immunity from process in the local courts. 
It is the price for which they (British subjects) must pay." 
Wnhu Con- ^^ ^^il^ ^^ remembered that when we dealt with the 

suiar Ac- question of the status of Chinese residing within the 
tlon, 1908. foreign settlements, we cited the action of the Wuhu 
consular body, in 1908,' The consuls proposed to amend the 
regulations for the international settlement of that port so as to debar 
the Chinese from residing therein. The American consul asked his 
government for instructions in the matter, and the Department of 
Stat« replied that "the exclusion of Chinese from these international 
settlements at the treaty ports would be unwarranted, and would go 
far to justify the Chinese in their contention, which we have never 
accepted, that Americans and other foreigners are not entitled under 
the treaties to reside within the so-called native cities, but should be 
confined within the limits of their concessions." * 
An outer Now, the foregoing may seem to lend some support to 

Dictum. the contention that foreign residence is not necessarily 
con fined to demarcated areas. But the pronouncement is a mere obiter 
dictum , since the declaration was not made in decision of an actual case 
bearing on this precise point submitted to the Department for review. 
The dictum is no doubt entitled to our respect, but as a precedent it 
will hardly be given much weight or consideration in a court of law. 
And if it were invoked to fortify the contention under discussion, it 
would undoubtedly be overshadowed by the express language of the 
treaties already quoted as well as the aforementioned rule governing 
international servitudes. Therefore, the unwillingness of the 
Department to acquiesce in the Chinese attitude is to be construed as 
a desire to keep open a claim which may be pressed home at tho first 
favourable opportunity. This desire is founded on policy, not law.* 

I 35. RESIDENCB IN THE INTE3U0R. 

In view of the extent of the rights of extraterritoriality, foreigners 
in general are not permitted to reside in the interior. The only 
exception occurs in favour of foreign missionaries, in consideration and 
encouragement of their laudable activities. 

* Supra, S4. 
s Supra, 61. 

s For. Bel., 1908, 123. 

* For tlie anomaloDB position of foreign trade anit reaidence in Peking, a ami- 
open port, see infia, (86, 
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At ooe time some doubts were entertained how far, if at all, 
foreign missionaries could reside in the interior; for, in the Cliinese 
text of the French convention of 1860, there was interpolated a 
clause, not contained in the French text, that "it is, addition, 
permitted to French missionaries to rent and purchase land in all the 
provinces, and to ertict buildings thereon at pleasure." In the 
agreement the French language was declared the authoritative text ; 
accoixlingly, the governments of other missionaries hesitated to claim 
thereunder any benefits for their nationals/ 

At present, however, their right is governed by Article XIV 
of the American treaty of 1903, which provides that they may " rent 
and lease in perpetuity, as the property of such societies, buildings or 
lands in all parts of the empire for missionary purposes," etc. 

i 36. RIGHT OF OUNESEJEMIGRATION. 

Until 1860, all Chinese were under a statutory prohibition not to 
"proceed clandestinely to sea to trade, or remove to foreign islands 
for the purpose of inhabiting and cultivating the same," under 
penalty of being dealt with "according to the law against communi- 
cating with rebels and enemies."* Article V of the British convention 
of that year, however, provides as follows: — "His Imperial Majesty 
the Emperor of China will by decree command the high authorities 
of every province to proclaim throughout their jurisdiction that 
Chinese, in choosing to take service in British colonies or other paila 
beyond the sea, are at perfect liberty to enter into engagements with 
British subjects for that purpose, and to ship themselves and their 
families on board any British vessels at the open ports of China; also 
that the high authorities aforesaid shall, in concert with Her Britan- 
nic Majesty 's 'representative in China, frame such regulations for the 
protection of Chinese emigrating as above, as the circumstances of the 
different open ports may demand." ^ 
t 37. CHINESE EXCLUSION FROM FOREIGN STATES. 

In the treaties it is generally stipulated that subjects of the 
contracting parlies shall enjoy each within the dominions of the 
other full protection in person and property.* Notwithstanding this 

I (y. Ciiraon, 292-2»3; Holcombe, 159-16D. 

■ t 225, Penal Code; Davia, II., 345; Parker, 84; Martin, 160-101. 

• Theec r^ulationa not having bwn fronted, the agreement of 1904 {»upm, 18) 
was concluded. The annual efflnx and iiiBux of Chinese emifcrants constitute a main 
source of profit tor aome of the southern ports. See British Consular Beporta, 1812- 
1914, tor Amoy, Swatow, Kiungchow, etc. 

* (y. Oiina, 1882, No. 2; Beturn giving clausee in treaties or otlier binding 
Bgreementa at present in force Ijetween China and the United Kingdom, relating to 
the treatment of immigrants from eitlier stat« into the territoriex of the other. 
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proTision , certain claasea of Chinese are prohibited by tbe legislatitres 
of sonoe treaty states or their Belf-^OTerning coloniea from entering 
their territories. The atriagency of such restriction v&ries with the 
different states concerned. This prohibition, as a rule, refers to new 
immigrants, alUiotigh in some states, e.g. South Africa, Chinese 
residents returning from China or elsewhere are re-admitted with 
great reluctance, and even their wives going oat to join them are 
with extreme difficulty admitted. 
United From the United States as well as its possessions, 

States. not merely Chinese labourers are excluded, but only 
specified exempt classes are admitted.* Now the experience of halt 
a century has evolved many definitions by the courts as well as the 
l^islatare, and these are now accessible in convenient form for the 
guidance of all concerned. 
"Labourer" Labourers are defined by Section 2 of the 1893 

deflned. Act, as follows : — ' ' Skilled and unskilled manual labour- 
ers, incltiding Chinese employed in mining, fishing, huckstering, 
peddling, laundrymen, or those engaged in taking, drying, or 
otherwise preserving shell or other fish for home consumption or 
exportation."' 
Exempt As regards those who may be admitted, Rule 2 of 

Classes the Regulations, approved January 24, 1914, provides 

defined. ^^ follows: — "Only those Chinese persons who are 
expressly declared by the treaty and laws relating to the exclusion of 
Chinese to be admissible shall be allowed to enter the United States, 
and those only upon compliance with the requirements of said treaty 
and laws and of rules issued thereunder. The admissible classes, 
therefore, are teachers; students; travellers for curiosity or pleasure; 
and merchants, and their lawful wives and minor children ; officials of 
the Chinese government, together with their body and household 

ser\-ant3; Chinese persons holding the return certificate ; those 

seeking in good faith to pass through the country to foreign 

territory ; persons whose physical condition necessitates immediate 

hospital treatment; Chinese persons shown to have been born in the 
United States, and the wives and children of sucb Chinese American 
citizens; and seamen as provided in Rule 7."* 
"Merchant" One of the most fruitful sources of controversy in 

defined. the courts in this connexion is the precise meaning of 
the term " merchant," as not a few " labourers" have attempted to 

1 See tupra, 9-10, for Cliinew emigratioi) to the Uuited States since 1868. 
■ Trestj, tAWSf and Bules governing tlie admission of Chinese (Washington, 
UU), 22. 
» Ibid., 37. 
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enter the coQDtry onder the oiaaquetade of " merchaDts." Tbe same 
neciion of the 1893 Act which defines the Inhonrer, thus defines a 
merchant : — " A merchant is a person engaged in buying and selling 
merchandise, at a fixed place of business, which hnsiueas is conducted 
in his name, and who during the time he claims to be engaged aa a 
merchant, does not engage in the performance of any manual labour, 
except Euch as is necessary in the conduct of his business as said 
merchant."' Accordingly, baukera are regarded as merchants," and 
editors as " teachers."* 
" student " -Again, to prevent a labourer from being admitted 

defiBcd, on the plea of a "student," the latter term is defined 
under Rate 8, 1914, as follows; — "A student within the meaning of 
the treaty and laws of the United States relating to the admission 
and exclusion of Chinese, is a person who pursues some regular course 
of study, including the higher branches of learning, but not 
excluding the elementary or preparatory branches, if undertaken in 
good faith ; and for whose maintenance and support as a student in 
the United Slates adequate financial provision has been made or 
satisfactorily assured." At the conclusion of his studies he must 
depart from the United States, unless by then he can be qualified to 
remain as one of the exempt classes.^ 
-SamM" Moreover, it is not every seaman who may be 

deflaed. admitted. The term is defined under Rule 7, 1914, as 
follows: — " Chinese employed on board vessels shall not be regarded 
as in any sense members of the exempt classes, but shall be considered 
and treated as labourers. Masters of vessels that enter ports of the 
United States with Chinese employed thereon shall not land, attempt 

to land, or permit to be landed any such Chinese employees 

provided, however, that such Chinese employees may be dischai^ed or 
granted shore leave in ports of the United States, if the owner, master, 
or officer in charge of the vessel first properly executes and files with 
the immigratiun officer in charge at such port a bond with approved 
security in the penalty of $500 for eacli such Chinese conditioned for 
departure from and out of the United States within thirty days, a 
complete personal description and a photograph of the Chinese 
referred to therein to he attached to said bond." * 
Reniiatioiu Finally, apart from the stringency of the definitions, 

*"^ ■ the exclusion of Chinese is exercised under more drastic 
regulations than those enforced against other aliens. For example, 
under the general immigration) law, (a) aliens applying for 
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admission are examined by an inspector who, if not satisfied that 
they are " clearly and beyond a doubt" entitled to land, detains them 
for examination by a board of special inquiry consisting of three 
inspectors; and (b) aliens found after entry unlawfully in the 
country are arrested and expelled by an order or warrant of the 
Department of Labour, after a bearing before an immigration official 
designated by him. Under the Chinese exclusion law, however, (a) 
Chinese applying for admission are examined by an inspector who 
reports to the immigration official in charge at the port, and the latter, 
not a board of special inquiry, determines whether the applicant shall 
be admitted or rejected; and (b) Chinese found after entry unlawfully 
in the country are arrested, either on a warrant of the Department 
and given a hearing of the character above referred to, or they are 
arrested under a warrant issued by a judge or commissioner, usually 
the latter, and given a judicial or quasi-judical trial to determine 
whether they are entitled to be and remain in the country.* 

I From Australia and New Zealand Chinese are 

excluded, if they fail to pass a dictation or reading teat. 
In tlie case of Australia, the test consists of writing out "not less than 
fifty words in any prescribed language,"^ Now, the prescribed 
language may be any European stock; but the authorities frankly state 
that in general practice, the dictation test is not imposed upon persons 
of European race,"' A limited exemption is, however, created in 
favour of Chinese students or merchants, under which they may 
be admitted for a period of twelve months or more, if necessary; 
but the latter term includes "only persons engaged in promoting 
the wholesale oversea trade between China and Australia."* 

In the case of New Zealand, the test consists of reading " a 
printed passage of not less than one hundred words of the English 
language," selected at the discretion of the customs collector or 
principal immigration oflflcer." 

As regards the Dominion of Canada the restriction 

"* "* is relaxed, and any Chinese may be admitted upon his 

payment of a poll-tax of $500 or ^eiOO." If he leaves 

the Dominion and re-enters it within twelve mouths, 

1 Bouv^, pnwim/ 26 Harvard Law Eeview (1913), 662-604. 

■ Art. 3 (n). Immigration Restriction Acta, 1901-1910. 

» Australian Official Year-Book, 1915, No. 8, 1066. 

4 Auatralian Common wealth, Command Paper, 1912, No. 41.— F. 13948. 

t Art. 42, Immigration Restriction Act, 1908; New Zealand Ofliciid Year-Book, 
1914. 99-100. 

* Sec. 7, Chinese Immigration Act, 1906; Canadian Official Year-Book, 1914, 
8i-8& This tax vaa originally assessed at $S0, or one-tenth ot tlie present amount. 
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he is entitled to free entry on aabstontiating hia identity. If the 
re-entry takes place after a year, the tax will again be paid as if he 
were a first arrival.^ 

Prohibited The person admitted may be a labourer or otherwise, 

ImmlETBats. go long as he is able to pay the tax. He must, however, 
not belong to any of the following classes who are prohibited from 
landing under any circumstances: — Namely, a person who ia 
*'(o) a pauper, or likely to become a public charge; (6) an idiot or 
insane; (c) suffering from any loathsome, infectious or contagioua 
disease; (d) a prostitute, or living on the prostitution of others," * 
exempt As the Act applies primarily to labourers, the under- 

classes, mentioned are entitled to be exempted from the payment 
of the poll-tax: — 

(a) " The members of the diplomatic corps, or other govern- 
ment representatives, their suites, and their sen-ants, and consuls and 
consular agents." 

(6) " The children born in Canada of parents of Chinese origin 
and who have left Canada for educational or other purposes, on 
substantiating their identity to the satisfaction of the controller at the 
port or place where they seek to enter on their return." 

(c) "Merchants, their wives and minor children; the wivea 
and minor children of clergymen ; tourists; men of science; (subject 
to such regulations as may from time to time be made by the 
Governor in Council) duly certified teachers; who shall substantiate 
their status to the satisfaction of the controller, subject to the approval 
of the Minister, or who are bearera of certificate of identity, or other 
similar documents issued by the government or by a recognized 
ofiicial or representative of the government whose subjects they are, 
apecifying their occupation and their object in coming into Canada." ^ 
If the person desiring admission is, a student, he 
" ■ will be treated differently. At the port or place of entry 

he will, as a non-exempt, pay the tax, but on proof of good faith the 
amount will be returned to him after twelve months. And to entitle 
him to auch a refund he must "satisfy the controller that he ia 
entering Canada for the purpose of securing a higher education in 
one of the recognized universities, or in some other educational 
institution," and afterwarda " furnish satisfactory proof that he has 
been a bona fide student in such university or educational institution 
for a period of one year." * 

1 Sec 21, Oiiiiese Immi^ation Act, 1906. 
>8ecl& 

• 8ec. 7j BBC. 2, Amending Act, 1908. 

* Sec. 3, Amending Act, 1908. ^-^ ■ , - 
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"Merchant" A "mercliant" ix ainbignoue; so Section 4 of tlie 

defined. Cliineflo luimigmtion Act, 1906, provides as follows: — 
'" Merchant,' as used in this Act, sliall not include any merclmiit's 
clerk, or other employee, mechanic, huckster, pedlar or person engaged 
iii tuking, drying or otherwise preserving fisb for home coiisamption 
or exportation." 

_ . . By far, however, the most stringent exclusion is 

exercised in South Africa. For, whereas from the United 
States only " labourers" are excluded, all classes of Chinese, except 
ofiicials, are refused admission into the Union of Soutli Africa. Tills 
exclusion is exercised under the power vested in the Imuiigratioa 
Department to deny admission to (a) " any person or class of persons 
deemed by the Minister on economic grounds, or oi» account of 
standard or habits of life, to be unsuited to the requirements of the 
Union or any particular provincethereof;" and (b) any person who 
fails to pass the dictation lest "in any European language," 
including Yiddish.^ 

As regards the latter requirement the Act, however, does not 
mention the number of words required to satisfy the immigration 
officer or, if the Chinese immigrant appeals, the immigration Ixsard. 
Accordingly, these officials are invested with full discretionary powers 
for the purpcse of excluding all "undesirable" oiicns, Inaddition, 
it is to be noted tliat the immigrant officers require ver^' strict proofs 
of identity as well as relationships before the wives or children of 
Chinese already resident within the Union will be admitted. 

J 3S. IMPERFECT RIOfTS OF CHINESE RESIDENTS ABROAD. 

So much for the exclusion of Chinese. As regards those who are 
already residing in the territories of foreign states, we find Ujat in 
some tlieir rights are not perfect. Sucli imperfect rights fall under 
two Ijeadings: namely, restrictions upon the right of residence and 
restrictions upon the right of trade. Tliese occur generally in the 
slates admission into the territories of which either one or more 
classes of Chinese are prohibited. 

TTic United -^^ '^ ^^^ discussion of Chinese exclusion laws, we 

states: will first take the United States- In 1906, the state 

CklifornUn legislature of California enacted that Chinese as well as 

Schoo '-■*'■ Japanese children should not be permitted in tlie 

ordinary schools for white children, but should instead bo segregated 

in special Oriental Schools.' Japan protested and eventually somp 

> Art. 4, Imini{cranlfl ReKuUtion Act, 1013, in Btatates of Union of Sonlb Africa 
<iei3>, 214. 

« Art. 10, sec 1662, School Law. 
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soii of settlemeut was arrived at between the Tokyo and Waahington 
government. 

RepiiKiMatto Now, this legislation is an unfair discrimination, 
American founded on racial prejudices. As regards the Ciiineae it 
^«*y. 19 repugnant to Articles VI and VII of ttie treaty of 1 688, 
™^* which read na follows; — " Citizens of the United States 

visiting or residing in China, shall enjoy the same privileges, 
immunities, or exemptions in respect to trarel or residence as may 
there be enjoyed by the citizens or subjects of the moat favoured 
nation; nnd, reciprocnily, Chinese subjectB visiting or reaidhig 
in the United Slates, shall enjoy the same privileges, immunities, 
and exemptions in respect to travel or residence as may there be 
enjoyed by the citizens or subjects of the most favoured nation. But 
nothing herein contained shall be held to confer natumlizations 
upon citizens of the United States in China, nor upon the subjects of 
China in the United States. Citizens of tlie United States shall enjoy 
all the privileges of the public educational institutions under the 
control of the government of China ; and, reciprocally, Chinese 
subjects shall enjoy all the privileges of the public educational 
institutions under the control of the government of the United States, 
which are enjoyed in the respective countries by the citizens or 
subjects of the most favoured niUion." 

Instances of Apart from treaty violation, the enactment under 

Similar En> discussion is also ultra virra or unconstitutional. As 

actments guch it is untenable, since similar legislation in the past 

Invalidated, j^^^g repeatedly been invalidated. For example, in 1880, 

tlie same state prohibited all aliens incapable of becoming electors 

therein from fishing in its waters. In In re Ah Chong * this statute 

ia Kt Ab was declared of no effect, because, taken in conjunction 

Cboag, ^jth contemporaneous ordinances discriminating ngninst 

the Chinese, it infringed upon the above treaty of 1808. Said Chief 

Justice Sawyer of the District Court of California:— " To exclude the 

Chinese from fishing in the waters of the state, while the Germans, 

Italians, Englishmen and Irishmen, who otherwise stand upon the 

same footing, are permitted to fish ad libitum, without price, charge, 

let, or hindrance, is to prevent him from enjoying the same privileges 

us are enjoyed by the citizens or subjects of the most favoured nation; 

and to punish him criminally For fishing in the waters of tjie state, 

while all aliens of the Caucasian race are permitted to fieh freely in 

the some waters with immunity and without restraint, and exempt 

from all punishments, is to exclude him from enjoying the same 

immunities and exemptions ' as are enjoyed by Uie citizens or 

subjects of the most favoured nation;' and such discritni nations are 

1 a Sawyer, 131,455. 
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in violation of Articles V and VI of the treaty with China. The 
same piivileges which are granted to other aliens, by treaty or other- 
wise, are secured to the Chinese by the stipulations of the treaty. 
Conceding that the state may exclude all aliens from fishing in ita 
waters, yet if it permits one class to enjoy the privilege, it roust 
permit all others to enjoy, upon like terms, the same privileges whose 
governments have treaties securing to them the enjoyment of all 
privileges granted to the most favoured nation." 

yick Wo V. Similarly, in 1886, it was held by the United States 

Hopkins. Supreme Court, in Yick Wo v, Hopkins,'^ that if Chinese 
had the right temporarily or permanently ta reside within the United 
States, they were entitled to enjoy the protection guai-antced by the 
Constitution and afforded by tlie laws; and that if an administration 
of a municipal ordinance for the carrying on of a lawful business 
within the corporate limits made arbitrary and unjust discrimin- 
ations, found on differences of race, between persons otherwise in 
similar circumstances, it violated the provisions of the Constitution. 
la Re Leo Accordingly, it was decided, among others, in In re Lee 
Slag. Sing (1890),^ that an ordinance of the city of San 

Francisco was a treaty contravention, which declared it to be unlaw- 
ful for any Chinese to locate, reside, or carry on business within the 
limits of the city and county of San Francisco, except in a certain 
prescribed district, and which required all Chinese inhabitants there- 
tofore located outside of the prescribed district to remove within a 
specified time,^ 

Right of Then there is still another aspect to this question of 

Education, educational right. It was suggested at the time that the 
segregation of Asiatic children in Oriental schools was no hardship, 
since the state was under no obligation to furnish education to aliens 
whatsoever. And, if in this case special education was provided, 
such accommodation was an act of courtesy with which it would be 
ill grace to find fault. These as well as other pertinent suggestions 
were reviewed by Hon. Elihu Root, then Secretary of State, in an 
Secretary address at the annual meeting of the American Society 
Root's of International Law, April 19, 1907. And with his 
Opinion. remarks we propose to leave tlie subject. He said: — 
" The treaty did assert the right of the United States, by treaty, to 
assure to the citizens of a foreign nation residing in American 
territory equality of treatment with the citizens of other foreign 
nations, so that if any stmte chooses to extend privileges to alien 



» 118 u, 8. 356. 

* 43 Fed. 859. 

» For other caaes, eee Crandall, 2S3-257, 417-419, 471-483. 
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residents as well as to citizen residents, the state will be forbidden by 
the obligation of the treaty to discriminate against the resident 
fstizens of the particular country with which the treaty ia made, and 
■will be forbidden to deny to them the privileges which it grants to 
the citizens of other foreign countriM. The effect of such a treaty, 
in respect of education, is not positive aiid compulsory; it is negative 
and prohibitory. It is not a requirement that the state shall furnish 
education; it is a prohibition ngainst descrimiuation when the stata 

does choose to furnish education To secure the citizens of one's 

country against discriminatory laws and discriminatory administra- 
tion in the foreign countries where they may travel or trade or reside 
is, and always has been, one of the chief objects of treaty making, 

and such provisions always have been reciprocal Since the rights, 

privileges, and immunities, both of person and property, to be 
accorded to foreigners in our country and to our citizens in foreign 
countries are a proper subject of treaty provision and within the 
limits of treaty-making power, and since such rights, privileges, and 
immunities may be given by treaty in contravention of the laws of 
any state, it follows of necessity that the treaty-making power alone 
has authority to detennine what those rights, privileges, and 
immunities shall be. No state can set up its laws against the grant 
of any particular right, privilege, or immunity any more than against 
the grant of any other right, privilege, or immunity. No state can 
say a treaty may grant to alien residents equality of treatment as to 
property but not as to education, or as to the exercise of religion and 
as to burial but not as to education, or as to education but not as to 
property or religion. That would be substituting the mere will of 
the state for the judgment of the President and Senate in exercising 
a power committed to them and prohibited to the states by the 
Constitution." ^ 

Mix9d Mar- Finally, there is also a special kind of discrimination. 

ri"**** In twenty-seven of the American states and territories 
mixed marriages between the white and coloured races are prohibited. 
In some of the prohibitions Chinese are expressly mentioned : thus 
Nevada includes "black persons, mulattoes, Indians, Chinese;" 
Oregon, "negroes, Chinese, or persons having one fourth or more 
of negro, Chinese, or Kanaka blood, or mora than one-half Indian 
blood." If a mixed marriage is contracted in any of the remaining 
twenty-three states and territories which enforce no such legislation, 
it will not be recognised as valid by the former states.^ 

1 Craodall, 2S7-268. 

> (y, Gilbert T. Sleplieason, on Bsce Distinction b in American Law, in 43 Am. 
L. Bev. (1909), 366^70. 
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Treaty vio- Now, such prohibition is also a discrimination 

latlon. founded on racial diflfcrences. It is true that it is, 
perhapa, not so invidious as the enactments we have already 
discussed, but it is none the less a diacriiniimtory measure which 
entails liardsbips on the Chinese i-esidents. It violntes the spirit, 

if not the letter, of the stipulation that " Chinese subjects shall 

enjoy the same privileges, immunities, and exemptions in respect to 
travel or residence ns may there be enjoyed by the citizens or subjects 
of the most favoured nation." If other aliens are entitled to be 
immune from disabilities or discriminations, then under the stipul- 
ation the Chinese are also entitled to the enjoyment of such immunity 
or privilege. The fact that the prohibitions have been sustained by 
the federal as welt as the state courts does not alter the more vital 
fact that the legislation in question is a discrimination in violation of 
Qnen v. the treaty stipulations. \n Green v. State, ^ for example, 
StMie. it was held that " marriage is not a mere contract, but a 

social and domestic institution upon which are founded all society 
and order." Therefore, it was "to be regulated and controlled by 
the sovereign power for the good of the state." Now the foregoing 
may be true, but it remains that the regulation is a denial to the 
Chinese of an immunity which is "enjoyed by the citizens or subjects 
of the most favoured nation." 

Prohibition Besides, the object of the prohibition seems to be 

Unsonad. unsouud. From the point of view of "society and 
order " it may be undesirable to allow intermarriages between mixed 
races, but the remedy by prohibition leaves much to be desired. If 
mixed marriage is an evil, then the cure is to educate public opinion 
to appreciate its injurious effects. And if public opinion is not in 
favour of mixed marriages, the latter will die a natural death, and the 
ordinance will be superfluous. Whereas, to prohibit the same is to 
create an artificial sense of danger and at tlie same time expose the 
races discriminated against to unfair hardships. The contemplated 
evil is not cured, but new evils are created, and the second state of 
the proscribed races is worse than the flrst Under the circumstances 
the prohibition is also untenable. 

Next, we come to the status of Chinese in Canada. 

Here the restrictions are of another character, and they 

occur chiefly in the provinces of Saskatchewan and Quebec. 

Saskatchowan ^" 1^12, the state legislature of Saskatchewan 

Female La< enacted that, "no person shall employ in any capacity 

bour Act. g^Qy white woman or girl, or permit any white woman to 

reside or lodge in or work in or, save as a bona jide customer in a 

1 68 Alabama Sup. Coart, 190. 

I ,., I, C.tK>^lc 
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public apartment thereof only, to frequent any restaurant, laundry or 
otlier place of business or amusement owned, kept, or managed by any 
Japanese, Chinese, or other Orientjil person."^ Subsequently, the 
act was amended, and the words "Japanese " and " or other Oriental 
person " were omiltcd." Now this legislation is directly discriminatory 
against the Chinese, and so a tost case was taken under it. But its 
eonatitulionality was upheld by the Supreme Court of that province 
R. V. Qaoag m Hex v. Qnong [('iii^,^ as foUovi's: — "While the legisla- 
Wlng. ture has interfered with the rights which CJiine^e might 

have to carry on business as residents of tlie country, yet the atrt was 
obviously intended for the protection of white women, and was, 
therefore, in the nature of a police regulation." 

DIuentIng The above wns decided by a majority of the court; 

JudgmenL Chief Justice Haultain, however, dissented from the 
other three judges. In The Union Colliery Co. of BritUh Columbia 
V. Bryden,* an enactment of British Columbia, that " no Chinese 
shall be employed, or allowed to be for the purpose of employ- 
ment, in any mine to which the Act applies, below ground," waa 
held ultra vires; but in Cunningham v. Tomey Homma,' an 
enactment of the same state, that "no Chinese, Japanese, or Indian 
shall have his name placed on the register of voters for any electonil 
district or be entitled to vote at any election," was held intra vires. 
Now, in the case under discussion, the majority judges took the view 
that they were bound by the Inter decision of the Privy Council, 
whereas the Chief Justice took care to indicate that those two cases were 
not analagous. For in the Cunningham case. Lord Cliancellor Hals* 
bury himself observed us follows; — " Tliat case {Bryden) depended 
upon totally different grounds. This board, dealing with the particular 
facts of that case, came to the conclusion that the regulations there 
impeached were not really aimed at the regulation of coal mines at 
ail, but wore in truth devised to deprive the Chinese, naturalised or 
not, of the ordinary rights of the inhabitants of British Columbia " 
and in efEect to prohibit their continued residence in that province. 
It is obvious that such a position can have no relation to the present 
question whether any naturalised person has an inlierent right to the 
suffrage within the province in which he resides." Therefore, said 
Haultain, C. J. : —"Both the reasoning and the decision in Bryden's 
case, in my opinion, apply to tlie enactment now under consideration. 
The i-egulations which are here impeached are not really aimed at the 

1 Statutes of the Province of SaFkatchewaii, 1SI2, 77. 

» Ibid., 19I2-I813, 61. 

* 6 Saskat. Law Rep., December, 1914, S42-2d9. 

4 18W) A. C. 580. 

» IflOS A. C. ISl. .-, , 

r;-,:cdbvlA>Ot^lC 



( 116 ) 

r^ulation of restaurants, laundries, and other places of business and 
amusement, or of the employment of female labour, but were devised 
to deprive the Chinese, whether naturalised or not, of the ordinary 
rights of the inhabitants of Saskatchewan. The right to employ, the 
right to be employed, the right to own property and toown, manage, 
or conduct any business without being subjected to unequal and dis- 
criminatory restrictions are just as truly ordinary rights of the inhabitr- 

antsof Saskatchewan as the right to work It is aimed exclusively at 

Chinese, and imposes unequal conditions upon them. The argument 
on this point was not pressed very strongly upon ns, and Mr. 
Willoughby' relied almost altogether on the other ground, that the 
Act is ultra virea of the provincial legislature as conSicting with the 
exclusive jurisdiction of the Dominion in the matter of naturalisation 
of aliens." 

Cue dli- From the foregoing it ia obvious that the ostensible 

cu«sed. ground of decision of the other three judges was that 
the Act was a police regulation, designed for the protection of white 
women. It may, however, be questioned if the regulation constitutes 
a proper use of the alleged police power. For example, in 1911, the 
Chinese Re- ^^^ legislature of Massachusaetts, U, S. A., attempted 
staiirHnts to enact that it would be a misdemeanour for women 
inMaBM- under the age of 21 to enter a hotel or restaurant 
*"" ■ conducted by Chinese, or for the proprietor of any such 
hotel or restaurant to admit thereto women under that age. The 
Supreme Judicial Court of that state, however, decided that the 
prohibition was unconstitutioual. Said the court: — "By the strict 
terms of the proposed law it would be a criminal offence for a Chinese 
proprietor of a hotel or restaurant to permit his wife, if she was 
under the age of 21 years, or his grown-up daughter of less than that 
age, to enter his hotel or restaurant or to be served with food or 
drink therein. This is a very great interference with the liberty of 
the subjects of a foreign ruler, lawfully residing within the jurisdic- 
tion of this state. It is a harmful discrimination against persona, 
although of the proscribed class founded wholly upon tlieir race and 

Improper nationality There is no doubt of the right and duty 

Exercise of of the legislature to enact laws for the promotion of 
Police public order, decency nnd morality. But when such 

ower. legislation interferes with the exercise of personal rights, 
it must be directed to the prevention of real evils in the interest of 
morality. This proposed legislation does not assume to forbid 
anything that is necessarily evil in itself, or to deal directly with 
any offence against order, decency or morality. This legislation 

1 Ckiuiieet for the dcfenJant. For particulivrs of tlie case, the antlior Is indebted 
to Hon. A. TurgeoD, Attorney'Qeuerel, Regina. 
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does not refer to the character or the condition of the hotel or 
restaurant that the young woman may not enter, but refers only to 
the nationality of the person who conducts it. The enactment of 
such legislation is not a proper exercise of the police power."' 
Now, mutatis mutandis, this language may well be 
applied here. The ordinance is an unjust discrimina- 
tion, because it constitutes an improper exercise of police power. It 
refers only to the nationality of the person who conducts the 
business, without forbidding anything which is necessarily evil in 
itself. It puts obstacles iu the way of a Chinese earning his liveli- 
hood, while other aliens are not so handicapped. Under the 
circumstances, it is a violation of the treaty stipulation that the 
subjects of one shall enjoy within the territories of the other contract- 
ing party, full protection in life and property. 

Quebec Laun- So much for Saskatchewan. As regards Quebec, 
dry Act. the legislature of that province passed an act, in 1915, to 
amend the former licence law. It provides that any person owning 
a public laundry should pay a provincial tax of $55 or £11; 
but a public laundry is not to include "the shop, dwelling of a 
laundress, who, either alone or with members of her family, washes 
or irons therein for a profit, linen brought or sent there by the 
public ; nor the shops, dwelling or buildings occupied by charitable 
religious communities, or by incorporated companies paying the 
provincial tax upon corporations, and in which linen, brought or sent 
there by the public, is washed or ironed for a profit." * 
WoagSlag As in the Saskatchewan Female Labour Act, a test 

V. S«dsn£ caae was similarly taken, and liere also the legislation 
was upheld. In Wong Sing v. Bedard, the Superior Court of 
Montreal decided as follows: — "The provincial legislature has the 
right to impose a tax, even with discrimination, provided that the 
act itself relates to a matter within the jurisdiction of the province. 
As it is said by Chief Justice Strong in a case, we have not in the 
British North America Act of 1867 provisions such as those contained 
in the Constitution of the United Sfates, which require that all taxes 
and imposts, of whatever nature they may be, shall be uniform in the 
United States. It is not necessary for me to decide if the act in 
question discriminates justly or. unjustly. In face of the principles 
announced I am of the opinion that the law is constitutional.' * 

» 45 Am. L Rev. (1911), 911-912. 

> S G«o. V, Chap. 22, Boc. 2; SUtutea of Quebec, 1B15. 

■ Ptr Judge Pitnne!on, Bept, 16, 1816. For the above mformatioii aa well aa 
other particular?, the aathor is indebted to Hod. W. Scuttf Chief Controller of CliiueH 
Immigration, Ottawft. 
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Actdkcosaad Now, Oil the face of it the legislation under con- 

' sideration does not appear to be so invidious as that of 
Saskatchewan. It is applicable to public laundry proprietors of all 
nationalities, and a Chinese can either get his wife to open the shop 
for him or register his concern as an incorporated company. These 
shops, however, are owned practically wholly by Chinese, whereas the 
laundresses exempted under the act are non-Chinese. Therefore, one 
is not precluded from going behind the wording of the act in order 
Chinese Laun- t<> ascertain the motive of its existence. For example, 
dries In in Quong Wing v. Kirkendall,' it was held by the United 
Montua. States Supreme Court that exempting steam laundries 
and women engaged in the laundry business, where not more than 
two women were employed, from the licence tox imposed by a state 
law of Montana, upon the laundry business, did not deny the equal 
protection of the laws to a man operating a hand laundry. Said Mr, 
Justice Holmes: — "A state does not deny the equal protection of the 
law merely by adjusting its revenue laws and taxing system iu such 

a way as to favour certain industries or forms of industry Another 

difficulty suggested by the statute is that it is impossible uot to ask 
whether it is not aimed at the Chinese, which would be a discrimin- 
ation that the Constitution does not allow. {Yick Wo v. Hopkins, 
118 U. S. 356, 6 Sup. Ct. Rep. 1064). It is a matter of common 
observation that hand laundry work is a wide-spread occupation of 
Chinese in this country, while, on the other hand, it is so rare to see 
men of our race engaged in it that many of us would be unable to 
say that they ever had observed a cose." 

OoDortunitlea From the nature of the circumstances, the statute 

of Earning is one which is calculated to deny to tlie Chinese the 
Livelihood opportunities of earning a livelihood — a denial from 
which other aliens are exempt. Since he has heretofore 
to pay an annual licence fee of $50, the additional imposition of $55 
appears to be harsh in operation, and in effect to prohibit his 
continued residence iu that part of the Dominion by placing obstacles 
in his way of earning a living. This view of tbecase is brought out 
in a recent suit before the United States Supreme Court. On 
December 14, 1914, the state of Arizona enocted that every employer 
(whether corporation, partnersliip, or individual) who employed 
more than five workers at any one time, " regardless of kind or class 
of work, or sex of workers," should employ " not less than eighty 
per cent, qualified electors or native-born citizens of the United 
States or some subdivision thereof." This, the Supreme Court held 



1 33 Supreme Court Eep. 183; 46 Am. L. Rev. (1912), 760 731. - - , 
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TniMx r. in Truax v. Raieh (November 1, 1915), waa iovfilid aud 

Kalcb. ultra vires. Said Mr. Justice Hughes: — "It is an act 

aimed at the employmeDt of aliens, aa such, in the business 

described It is sought to justify this act as an exercise of the 

power of the state to make reasonable classifications in legislating to 
promote the health, safety, morals and welfare of those within its 
jurisdiction. But this admitted authority, with the broad range of 
legislative discretion that it implies, does not go so far as to make it 
possible for the state to deny to lawfnl inhabitants, because of their 
race or nationality, the ordinary means of earning a livelihood. It 
require no ai^ument to show that the right to work for a living in 
the common occupations of the community is of the very essence of 
the personal freedom and opportunity that it was the Fourteenth 

Amendment to secure If this could be refused solely upon the 

ground of race or nationality, the prohibition of the denial to any 
person of the equal protection of the laws would be a barren form of 
words. It is no answer to say, as it is argued, that the act proceeds 
upon the assumption that ' the employment of aliens, unless 
restrained was a peril to the public welfare.' The discrimination 
against aliens in the wide range of employments to which the act 
relates is made an end in itself, and thus the authority to deny to 
aliens, upon the mere fact of their alienage, the right to obtain 

support in the ordinary fields of labour is necessarily involved The 

assertion of an authority to deny to aliens the opportunity of earning 
a livelihood when lawfully admitted to the state would be tantamount 
to the assertion of the right to deny them entrance and abode, for in 
ordinary cases they cannot live where they cannot work. And, if 
such a policy were permissible, the practical result would be that 
those lawfully admitted to the country under the authority of the 
acts of Congress, instead of enjoying in a substantial sense and in 
their full scope the privileges conferred by the admission, would be 

segregated in such of the states as chose to offer hospitality The 

discrimination is against aliens as such in com{)etition with citizens 

in the described range of enterprises and, in our opinion, it clearly 

falls under the condemnation of the fundamental law." ^ 

MunlclvBi Now, the decision in Wong Sing v. Bedard rests on 

Law and pure municipal law. Each province is entitled "to 

Tjejiy impose a tax, even with discrimination," and therefore 

^*^ it was not necessary for the court " to decide if the act 

in question discriminates justly or unjustly." Here we have a 

conflict between municipal law and treaty right, a topic which we 

shall discuss presently. It is true that in the British Empire the 

treaty right of the Chinese is never so precisely defined aa it is in the 

1 Crandail, 421-422. 
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United States, but it appears that even under the present loosely 
defined right to the full protection of the law which the treaty- 
making sovereign of the Dominion has guaranteed in its treaties with 
China, he is entitled not to be discriminated against. The territorial 
government has admitted him into its territory, and therefore it is 
ungenerous for the local authorities to handicap him in hia chaocefl 
of earning a livelihood. If the provincial legislature wishes to 
favour its own citizens, let it discrimtnate against all aliens alike. If 
the discrimination falls on a certain class or race only, then the latter 
"instead of enjoying in a substantial reason and in their full scope 
the privileges conferred by the admission, would be segijtgated in 
such of the states as chose to oflEer hospitality." It is to be regretted, 
therefore, that the learned judge did not see fit to decide if the statute 
discriminated justly or unjustly. 

Afrt ^° much for Canada. In South Africa the disabilities 

■ of Chinese residents are, perhaps, most irksome. Their 
harshness is manifest, and in the light of our previous discussion, no 
further comment is here necessary. Being comprehended under 
the categories of "Asiatics" and "coloured people," they are 
required to live or carry on business within certain streets, wanis or 
locations designated by the municipal government.^ They may not 
acquire in any province of the Union where their residence is 
unlawful, any interest in land, whether leasehold or freehold, or in 
any immoveable property.^ They may not use the same post-ofhces, 
tramcars, or railway carriages as those used by Europeans.' They 
may not make use of the side-walks or stoeps serving as such, in 
public thoroughfares;* nor may tliey engage in mining or deal in 
precious metals.' The municipal authorities are invested with la^e 
powers in respect of granting or refusing trade licences, especially for 
unpretentious occupations.^ Finally, they may not be enrolled on 
the list of municipal voters,' or be about the streets after 9 p.m.* 

I 39. CHINESB DISCRIMINATION FROM THE POINT OF VIET OF 
TREATY OBUCATIONS. 

Treaty Obll- Now, these restrictions and discriminations cannot 

xatloiu. te reconciled with the treaty engagements between China 

and the states concerned. As we have already shown, they constitute 

1 1 SUtuhi Law of Tranevaat, 173-174; Tranevatd Ordinauce!-, 1911-1912, IM. 

> Ststntes of Union of Soutli Africa, 1913, 228. 

* I Transvaal, 374; Transvaal Ordinances, 231. 

* 1 Transvaal, 433. 
S 3 Transvaal, 2291. 

* Transvaal Ordinances, 163-188. 
■> Ibid., 197. 

» I Transvafll, 173. ,^ , 
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a serious negation of the guarantee that the citizens or subjects of one 
coDtracting party shall enjoy within the territory of the other con- 
tracting party full protection in person and property. They deny to 
the Chinese the complete protection of the laws predicated by that 
treaty engagement, and the status of the victims becomes tliat of the 
citizens of the least favoured instead of the most favoured nation. 
The case resolves itself into one of treaty violation and a disr^ard of 
treaty obligations. If so, the phenomenon is not conducive to the 
growth of international law. 

United states. '" *^''® ^"^^^ies we have mentioned between China 
and the United States, the stipulations are precise; 
therefore, the duty of the latter is clear and unambiguous. Accord- 
ingly, the restrictions and discriminations against the Chinese should 
be removed, so that respect may really be paid to the sanctity of 
treaty obligations. 

Ok tBrttlan. ^^ regards Great Britain, the obligation not to 

discriminate is perhaps more implied than express. But 
if lawfully admitted Chinese are to be discriminated i^ainst, the 
engagement to accord them full protection in person and property is 
devoid of meaning. Furthermore, the right to the equal protection 
of the laws is meant to be reciprocal. The subjects of Great 
Britain in China enjoy the rights, privileges and immunities of the 
most favoured nation ; therefore, reciprocally, Chinese in British 
dominions and self-governing colonies are entitled to the like treat- 
ment of those of the most favoured nation. 

„ It is true that the Judicial Committee of the Privy 

V. Cbaa Council has declared in Afusgrore v. Chun Teeong Toy, 
TeeooB that no alien excluded from British territory — to wit, 
***'' Victoria, N, S. W, — could maintain his right of entry in 

a British court of law; nevertheless, the court in that case felt con- 
strained to refer to matters of international comity. Said the board: — 
"Circumstances may occur in which the refusal to permit an alien to 
land might be such an interference with international comity as 
would properly give rise to diplomatic remonstrance from the country 
of which he was a native. But it is quite another thing to assert 
that an alien excluded from any part of Her Majesty's dominions by 
the executive government there, can maintain an action in a British 
court, and raise such questions as were argued before their Lordships 

in the present appeal whether the proper officer for giving or 

refusing access to the country has been duly authorised by his own 
colonial government, whether the colonial government has received 
Bofficient delegated authority from the Crown to exercise the authority 
by which the Crown had a right to exercise through the colonial 
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government if properly communicated to it, and whether the Crown 
has the right without Parliamentary authority to exclude an alien. 
Their Lordships cannot assent to the proposition tliat an alien, refused 
permission to enter British territory, can in an action in a British 
court compel the decision of such mattei-s as these, involving delicate 
and difficult constitutional questions affecting the respective rights of 
the Crown and Parliament, and the relations of this country to her 
self-governing colonies."^ 

International Such restrictive legislation having dated from 1880, 

Oood Faith, when the laws restricting Chinese immigration into British 
dominions were first passed, it may perhaps be argued that China has 
in effect acquiesced in its legality; but the assumption cannot reason- 
ably be aerioualy advanced. International good faith between two 
contracting states is directly involved here, and no alleged right of 
prescription or pronouncement of a national tribunal can be invoked to 
evade or disregard a treaty obligation. " But it must be emphasized 
that subsequent municipal law can certainly have no such influence. 
On occasions, indeed, subsequent municipal law creates for a state a 
conflict between its treaty obligations and such law. In such case 
this state must endeavour to obtain a release by the other contracting 
party from these obligations."* It is universally conceded that each 
state has the right to admit or exclude whomsoever it pleases, or to 
legislate upon the necessary measures thereunder." But it is equally 
recognised that if the municipal laws of a state conflict with the 
international obligations contracted by that state, the latter must 
prevail.* The national courts, of course, must administer the 
municipal law; but the government concerned must, in a case of 
conflict, as in the one under consideration, negotiate with the other 
contracting party for a release from that treaty obligation. Pending 
that release, however, such international obligation must be respected. 

Question of It is open to each state to arrange with China respect- 

Retaliation, ing the restriction, suspension, or regulation of Chinese 
immigration into its territory; but until such an agreement has been 
concluded, China may with good grounds take objection to the dis- 
criminations and restrictions enforced against its subjects, and perhaps 
adopt counter measures in the interests of its subjects in its own terri- 
tory. "Compelled to admit all British subjects on favourable terma, 
under treaties that have never been modified, she has to watch in 
silence whilst her own subjects are rigidly excluded from many parts 



1 18»I A. C. 272-283. 
»0[>peiiheiiD, 1., 578. 
■ Cobt>elt, I., 196-198. 
* Whiaeg v. Robtriion, 12i United State?, 190; Moore, V, | 774. _, 
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of the British dominiona If, in the future, as ChiDa and Japan 

develop, either or both of these countries should assert the right to a 
similar policy of ezcIusioD, it must net be expected that the people of 
Great Britain vould in such a case insist on the Chinese, or Japanese, 
government renouncing any claim to such a right,"* 
_ . According to the present treaties everj' alien has a 

right to enter Cliina, however undesirable or depraved he 
or she may be. Now it is the unprincipled alien ^vho disturbs the 
peace by his unbridled acts, especially when far removed from the 
vigilance of his consul. When this does occur, a series of transactions 
ia initiated, the consequences of his righls of extraterritoriality. And , 
iu the end, the sufiFerer is, not the original cause of the disturbance, 
but the local authorities, because the latter is unable to preserve the 
peace ! Hence, it is becoming a serious question whether China should 
not in self-defence rigorously exclude such an undesirable alien at 
the port of entrj', rather than deport him after he has entered and run 
amok. Prevention is better than cure, and, mutatis mutandis, China 
may similarly deny the right of admission to " any person. Or class of 
persons, deemed by tb^ Minister ou economic (na well as other 
reasonable) grounds, or on account of standard or habits of life, to 
be unauited to the requirements" of the Republic. 
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CHAPTER II 
ItlGHT TO UNIFORM TARIFF 



I 40. I^TINrnON. 

All alien merchants importing goods into China, or esportiug 
therefrom, are required to pay the dues or duties established by the 
treaty tariff. Each is entitled to have his goods assessed at no liigher 
rate than is imposed upon or paid by those of other alien or, in some 
cases, native, merchants; nor is he to be required to pay additional 
levies thereto. This is known as the most-favoured-nation treatment. 
Moreover, the duties leviable on imports and exports mil be collected 
by standardized methods common to all the ports,* so as "to secure 
uniformity and prevent contusion.'" 

Wvl^tsuid Accordingly, all goods will be measured by a stand- 

M««urM. ard set of weights and measures, with their foreign 
equivalents as follows: — 

One Picul = 100 catties — 133i pounds avoirdupoi8»=60 kilo- 
grammes and 453 grammes. 
One Chang=10 Chinese feet = 14I English inche8 = 3 metres and 

55 centimetres. 
One Ch'ih^lO Chinese inche8=14jV English incbes^SSS mil- 
limetres.' 

Board ol If a dispute should arise between the foreign importer 

Arbitration, and the customs authorities regarding the ^"alue or 
classification of goods, the case mny be referred to a board of 
arbitrators composed as follows: — (a) an official of the customs; (ft) 
a merchant selected by the importer's consul; and (e) a merchant, 
differing in nationality from the importer, selected by the senior 
consul of the port. The board will decide by a majority vote, and 
its decision will be binding on both parties. "Should the board 
sustain the customs valuation, or, in the event of not sustaining that 
valuation, should it decide that the goods have been undervalued by 
the importer to the extent of not less than 7i%, the importer will 

» Art. 10. British 1858, Tariff Rules. 

■ Art. 34, British 18e8. 

* Art 4, British 18S8, Tariff Rules; art. 4, French 1856, Tariff Rulea. 
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pay the fees (namely, tea Haikwan taels for each merchant 
arbitrator); if otherwise, the fees will be paid by the customs. 
Shoald the board decide that the correct value of the gooda is 20% 
(or more) higher than that upon which the importer originally claim- 
ed to pay duty, the customs authorities may retain possession of the 
goods until full duty has been paid, and may levy an additional duty 
equal to four times the duty sought to be evaded."* 

I 41. AMOUNT OF LHVY AT THE TREATY PORTS. 

OeBermlly, s% As a general statement it may be said that the 
ma vahtrem. amount of levy on gooda entering or leaving, in the first 
instance, any open port ia five per cent, ad lalorem.' According to 
the new import tariff, revised in 1902,' however, certain imports are 
now assessed on their specific values. This is established in pursuance 
of Article VI of the 1901 protocol, which provides as follows: — " All 
the duties on importations levied ad vqlorem will be converted into 
specific duties, as far as it is possible to do so and with the least 
delay. This conversion will be established as follows: — The average 
value at the time of their dtaemharkation during the three years, 
1897, 1898, 1899, will be taken as the basis of the valuation— that 
is to say, the value on the market, deduction being made of the 
import duties and the accessory expenses." 

Drawtmckand When duty has once been paid on imported articles. 
Coast-trade they may be re-exported within three years, without 
Duty. f urtliep payment, if they are destined for another open 

port; or the merchant may apply for a drawback or refund of the 
amount originally paid, if the goods are bound for a foreign port.* 
If the goods are intended for the coasting trade, they will on departure 
from an oi)en port pay the usual export duty of 5% ; and on arriving 
at another Chinese port they will pay, not an import duty, but half 
that rate or 2i-%, "as representing the transit dues which must have 
been paid on inland transit."' On the other hand, if goods enter 
China by the overland route from Russia, Burmah, Annam, or 
Korea, they are dutiable to the extent of about two^thirda of the levy 
at the treaty ports. 

In addition, an impost will be collected on the 

""' articles manufactured by the alien merchant, " provided 

that auch tax shall neither be other tlian that payable by the Chinese 

1 Art 1, 1902 Import Tariff Rules. 

'Ibid. 

» Treaties, I., 377-400, 737-7 JO. 

* Art. 45, British 1858; art. 21, American 1858; art. 5, sec. Ill, British IS76. 

S Horse, 678. 
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subjects, nor liigher." * Oq llie abolition of the li-lhi eystem, "an 
excise, equivalent to double the import duty as laid down in the 
protocol of 1901, is to be charged on all machine-made yarn and 
cloth manufactured in China, whether by foreigners at the open ports 
or by Chinese anywhere in China," subject to a rebate of either the 
import duty and two-thirds of the promised import surtax on raw 
cotton imported from abroad, or of all duties, including the con- 
sumption tax, paid on Chinese raw cotton used in mills throughout 
China.' 

t 42. TRArerrDUTY. 

Two and a- An alien mercliant may dispose of his merchandise 

half per at the port of entry, or in an inland market; or he may 
cent. repair to the interior and purclmse native goods for 

exporfation to foreign ports. In either case he ia required to pay 
the various charges on his goods in actual transit. If he prefers to 
pay these dues in one single instalment, he has the option 90 to do, 
and the certificate of payment will exempt his goods from all further 
imposts en route.^ This commutation transit tax is calculated at the 
rate of 2i per cent, ad valorera, or a half-tariff duty. 

143. U-Km* 

Under the term "li-kin" is denoted the different fonns of 
inland taxation on native products. To the foreign merchant this 
imposition is a continual source of complaint ; accordingly, he has the 
option to protect his goods therefrom by the payment of the afore- 
mentioned commutation tax or transit duty. But within the area 
included in an international concession or settlement, such a tax will 
not be levied or collected.* 



Questton 



In the Mackay treaty' the Chinese government 

AboUtion undertakes to abolish the li-kin, so foon as the other 

and <^m- treiity powers will likewise act upon the engagements of 

pensatlon. q^^ Britain. In retaru for the abolition, the British 

government consents " to allow a surt^ix, in excess of the tariff rates 

for the time being in force, to be imposed on foreign goods imported 

by British subjects, and a surtax, in addition to the export duty, on 



1 Art. 3, Japanese 1896 (Oct. 10). In return for this levy, "the Cliinese govern- 
ment agrees to allow settlements to be eetabli tilled witliont delay, lor tlieexcluMveiise 
ofJapane^, at Sliaiijihai, Tientsin, Amoy, niitl Ilunkow, upon the demand of the 
Japanese gaveriiineiit." 

> Art. 8, eec. 9, Brtti$<h 1902; art. 4, American 1903. 

■ Art. 28. Britieli 1858; art. 7, 1838 Rules. 
* ArL 1, sec III, British 1670. 

■ Art 6, Britieili IfiOZ. 
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Chinese produce destined for export abroad or coastwiae."' In other 
words, when the li-kin taxation shall be discarded, tlie surtax will l>e 
assessed at 7i per cent, ad valorevi, and foreign goods will then be 
dutiable on a 12i per cent, basis.^ Moreover, in the event of 
abolition, China may recast the export tariff with specific duties, as 
far as practicable, on a scale not exceeding five per cent, ad valorevi.^ 

Precedent "The condition on which the Chinese government 

Condition, enter intO' the present engagement is that all powers en- 
titled to most-fuvoured-nntion treatment in China enter into the same 
engagements ai Great Britain with regard to the payment of surtaxes 
and other obligations imposed by this Article on His Britannic 
Majesty's government and subjects. The conditions on which His 
Britannic Majesty's government enter into the present engagement 
are: — (1) That all powers who are now, or who may hereafter l>ecome, 
entitled to most-favoured-nation treatment in Cliina enter into the 
same engagements; (2) And that their assent is neither directly nor 
indirectly made dependent on the granting by China of any political 
concession or of any exclusive commercial concession."* Therefore, 
the accomplishment of this reform is conditional upon the assent of 
all treaty powei-s, failing which its chaiicea of success seem remote," 

Inadequate Now the compensation for "the abolition of the 

CompenM' li-kin system in China and the abandonment of all other 
tlon. kinds of internal taxation on foreign imports and on 

exports" is meagre and inadequate. Accordingly, no steps have j'et 
been laken towards its fulfilment. Besides, apart from Great Britain, 
the United States, and Japan, the other treaty states do not appear 
to be willing to conclude similar conventions with China. In view 
of the success of the increased li-kin tax on opium, which initidted 
in 1885, was augmented in 1911,' it may reasonably be hoped that 
the treaty powers will consent to the levy of a surtnx higher than 
that of seven and a-haif per cent. In the interests of trade and 
commei-ce between China and all treaty states, it is wise that there 
should bejnutuftl co-operation between all concerned. For example, 
for the foreign mercliants, it has been suggested that, given larger 
rights of residence and trade, etc., they might consent to an increase 



1 Preamble. iWd. 

* Sec 7, tbid. 

* Sec. II, ibid. 

e In the [neaiitime, pending the abolition, the methods of collecting li-kin as well 
as other inland does are being standardized. — BritiEh Consular Reports, 1912, for 
Chinhianit, 11, and Hnnscbon', 10. 

* Art. 2, BritJab 188S, and art. 6, British 1911, respectively. See also lupra, 19. 
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of the tariff from five to fifteen per ceut.^ But the alien's rights of 
extraterritoriality follow him wherever he goes, and an extension of 
the areas reserved for foreign trade and residence will still further 
exempt him from the jurisdiction of the local authorities. Therefore, 
the inducement in the form of increased surtax must needs be 
attractive if China ia to close with the bargato. 

I 44. DUTY-FREE AND CONTRABAND LISTS. 

Foreign merchants may engage in all forms of merchandise, 
with the exception of those declared contraband, namely; — Gun- 
powder, shot, cannon, fowling-pieces, rifles, muskets, pistols, and all 
other munitions and implementsof war; salt;' as well as morphia, or 
instruments for its injection.^ 

The following are declared exempt from the payment of Import 
duties: — Foreign rice, cereals, and flour; gold and silver, both 
bullion and coin; printed books, charts, maps, periodicals, and 
newspapers. But " a freight or part freight of duty-free commodities 
(gold and silver bullion and foreign coins excepted) will render the 
vessel carrying them, though no other cargo be on board, liable to 
tonnage dues. Drawbacks will be issued for ship's stores and bunker 
coal when taken on board."* 

145. MARITIME CU5TCMIS. 

AdminlstrK* "It being, by treaty, at the option of the Chinese 

tloB. government to adopt what means appear tn it best suited 

to protect its revenue, accruing on British trade, it is agreed that one 

uniform system shall be enforaed at every port. The high officer 



I "T!ie foreign merchants vitliont escepiion agree tliat tlie tariflf re\-ision which 
granti Cliiiift any increase oE reTetmi! {[roiti 5 to 15%) luuat hichide tl)e following as 
a qvid pi'o quo : — (1) exUnde<l rights oC residi^nce and trade to toreipiere; (2) ntmoval 
of all reahrictioita on tiavi^ration on inland wiiterB; and opening up of iiitemal 
Goinmunicatioii bj railways; (3) tniarantees for tlie iininimity of foreign mercliandise 
from furtlicr taxation, attvr it has paid the dntjes fixed by tr^'aty." — Lord Charles 
BeresFord, The Breal:-np of China (1900), 40S. 

» Art. 3, 185S Rnles; art. 3, 1903 Rnles; 28 Commercial Treaties, 57-61. 

* Art. 11, British 1942; art. 16, American K03. The prohibition of both 
morphia and cocaine will be enforceit against the «ubj«K;ta of the signatoriea of the 
Hagne Opinm Convention, 1911. 

i Art. 2, 1902 Tariff Rnles. (y. Art. 2, 18S8 Rules, which provides that the 
following may lie exempt from both import and export dniies: — Gold and diver 
bullion, foreign colub, flonr, Indian meal, safto, biscuit, preserved meats and vege- 
tables, cheese, bntter, confectionery, foreign clothing, j'ewellerj, plated ware, perfumery, 
Boap of all kinds, charcoal, firewood, foreign candle)', foreign tobacco, foreign cigars, 
wine, beer, spirits, iioiisehold stores, chips' stores, personal baggage, alationerj, 
carpeting, druggeting, cntlery, foreign medicines and glass and crystal-ware. 
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appointed by the Chinese government to auperintend foreign trade will 
accordingly, from time to time, either himself visit, or will send a 
deputy to visit the different ports. The said high officer will be at 
liberty, of his own choice, and independently of the suggestion or 
nomination of any British authorily, to select any British subject he 
may see iit to aid him in the administration of the customs revenue; 
in the prevention of smuggling; in the definition of port boundaries; 
or in dischai^ing the duties of harbour-master; also in the distribu- 
tion of lights, buoys, beacons, and the like, the maintenance of 
which shall be provided for out of the tonnage dues." ^ 

NatkHMlltyof I'lii^ provision is the origin of the present maritime 

Inspector- customs, the receipts of which are hypothecated for 
Oeaenl. jj,g liquidation of the Boxer indemnity' as well as other 
foreign obligations.^ The service has charge of the collection of 
revenues from foreign trade, and for this purpose employs a large 
staff of employees of all nationalities. The volume of British trade 
having from the very start predominated, an Englishman has always 
been appointed to the Inspectorate-General. In February, 1898, the 
understanding was confirmed and, as long as British trade with China 
exceeds that of all other countries, "it is intended that as in the past, 
so in the future, an Englishman shall be employed as Inspector- 
Genernl."* In 1906, the administration of the customs was transferred 
from the "Wai-wu Pu to the new Shui-wu Ch'u (Revenue Council). 
There were apprehensions that the existing arrangement might be 
modified; acconlingly, the Chinese government reaffirmed the above 
understanding.' 

146. NATIVE CUSTOMS. 

The work of revenue collection from foreign trade having been 
entrusted to the maritime customs, that of revenue collection from 
purely native trade is reserved to the native or regular customs. 
Under the international protocol of 1901,' the native custom houses 
bordering on, or adjacent to, the open ports have been placed undw 
the control of the maritime customs, so as to increase the funds' of 
the latter for the service of the "Boxer" indemnity. The jurisdic- 
tion of the two institutions are distinct and coeval, and even after the 
actual abolition of the li-kin stations, " all native custom houses now 



» Art. 10, 1858 Tariff Bules. 

1 Art. 6 («>, 1901 protocol. 

« Infiv, 1 83. 

* CbJDs, 1809, Ko. 1, 18. 

•China, 1 90S, Nos. 1-3. 

< Art 6 (e), 8. ^ l 

DigiLizedbyCjOOglC 



( 130 .) 

existing, whether at the open ports, on the seahoard, on rivers, 
inland waterways, land routes, or land frontiers may remain." ^ 

S 47. QUESTION CV TARIFF REVISION. 

The treaty tariff may be revised every ten years, or earlier if 
necessary.' lu this matter China is obviously at a serious disadvant- 
age. Her products entering the ports of the treaty states are 
dutiable to the extent of from twenty to forty per cent., whereas she 
can only impose a levy of, at the maximum, an effective five percent, 
on their goods. Tlie need for a revision of the treaty tariff is urgent.' 
The conversion of 1902 into specific duties was made according to 
the prices ruling in 1897-1899; whereas the price of commodities 
since those eventful days has risen considerably. Therefore, the duty 
actually levied to-day (we are speaking of economic conditions 
existing before the present European War) is less than four per cent. 
ad valorem. 

Under the circumstances, the injustice done to China is gieat. 
Her claim for an early revision of the treaty tariff is incontestable. 
And since the treaty states have welcomed her into their charmed 
circle, it is only just and equitable that she should be given complete 
tariff and fiscal independence. Until that consummation is attained, 
however, and jiending further agreement, the present duties should 
be re-converted according to the prices now ruling. Then it may bj 
properly^ said that the treaty tariff is assessed on an effective five 
per cent, basis. 

1 Art. 8, tee. Ill, Britiah ie02. 

3 Alt. 15, Britiah 1002; art. 17, Americin 1!)03; art S, French 1885; art. 4S 
Portuguese 1887; art. 26, Japanese 1896. Art. 27, Freiicli 1858, liowever, proviiJea for 
A septeDnial revision. 

* In 1913 the tariff was to liave been revisedj moat of the treaty powei?, including 
Great Britain, having promised to co-operate; in tlie end, liovrever, the matter was 
allowed to drop anaccoDiplislied, — Slateamau'a Year Book, 1916, 793. 
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CHAPTER III 
RIGHT OF CABOTAGE 



I 48. DEHNITION. 

"Cliidese produce may be carried from one open port to another 
on paying tariff duty at the port of shipment and coast-trade duty 
(the amount of which slmll be one-lialf of the tariS duty) at the 
port of discharge. Chinese produce brought in from another port, if 
re-exported coastwise within twelve months, will be entitl^ "to a 
drawback certiticatB for the half-duty paid, and no export duty will 
be ciiarged on shipment; but the one-lialf tariff duty or coast-trade 
duty will again be charged at the port of discharge,"* 

Here we have the right of the alien to carry on a coasting trade 
in China, a trade which is usually reserved in other countries by'thfi 
territorial sovereign for his own subjects to the exclusion of all aliens.* 
The right of cabotage applies to all treaty states, except Mexico, 
Article XI of the latter's treaty of 1S99 reads as follows: — "It is, 
however, agreed that this concession (right of merchantmen of one 
state to frequent the open ports of the other) does not extend to the 
coasting trade, granted only to the national vessels in the teiTitory of 
each of the contracting parties. But if one of them should permit it, 
wholly or in part, to any nation or nations, the other party shall 
have the right to claim the same concessions or favours for its subjects 
or citizens, provided said contracting party ia willing, on its part, to 
grant reciprocity in all it claims on this point.'" 

i 49. LIMITATIONS OF PRIVILEGE. 

UnuithorlMd Foreign merchantmen may frequent all open ports, 

PtaecB. but they are forbidden to enter non-treaty ports for the 
purposes of trade.* They are not permitted to carry on clandestine 
trading along the sea coast, or be engaged in the smuggling of or 
carriage of contraband goods in contravention of the customs 

1 Art 44, Danisli 1863. 

1 For example, "the con^tins trade of lhe~litgli contracting parties i» excepted 
from tlie proviHioiig of tlie pre^nt treat; mid eliall be regulated according to the 
laws of the United States atidJapaii respective!;," etc.-~Mallo;*s Treaties, III., SO-SI. 

■ Treaties, II., 1613. 

* Art 6, Swedish iBOSj art. 47, British 1858. 
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regalatione as established by treaties. Upon detection or apprehension 
both cargoes and vessels will be liable to confiscation, and the vessels 
themselves expelled from the porta aa well as delxtrred from the 
privilege of further trading therein.* 

AbtiBfl of Alien vessels are not entitled without due authority 

^■t- to fly the Chinese flag under penalty of confiscation 

of both vessel and cargo. This forfeiture holds good even in the 
case of merchandise owned by aliens who abet or connive at the 
commission of the irregularity. In like manner, a Chinese vessel 
flying a foreign flag without authorisation will be punished upon 
joint investigation between the local authorities and the consul 
of the flag in question. If, however, it be ascertained that the 
alien subjects of the foreign flag so abused, "were aware of the 
circumstances, and took part in the commission of the irregularity," 
then the entire goods belonging to them and found in the ship will 
be confiscated, and the aliens themselves "liable to punishment 
according to law." ^ 

I 5P. COAST.TRADE DUTY. 

" All articles duly imported into China by Japanese subjects or 
from Japan shall, while being transported, subject to the existing 
regulations, from one open port to another, be wholly exempt from 
all taxes, imposts, duties, li-kin, chaises, and exactions of every 
nature and kind whatsoever, irrespective of the nationality of the 
owner or possessor of the articles or the nationality of the conveyance 
or vessel in which the transportation is made.'" In other words, 
-when foreign goods are imported and the tariff duty has been paid 
thereon, they may within the period of three years be re-exported to 
another treaty port without being required to pay the impact duty on 
entry therein, provided the original packing remains intaoL 

If the goods re-exported, however, be Chinese prodaee brought 
to a treaty port from the interior, the export duty wilt be levied 
thereon. If the destination be another treaty port, then on arriving 
at the destination a coast-trade duty equivalent to a half-duty will be 
paid thereon. When the same goods are re-exported to u third treaty 
port within twelve months after entry, then on leaving the second 
port the coast-trade duty already paid will be refunded, and on 
arriving at the third port, the coast-trade duty will again be 
collect*^.* 



» Supra, 108, 

s Art S, (jerman 18SQ, anoex; art. 14, Americnn 18S8. 

■ Art. 10, Japanese IStM. 

* Cf. Moraej Trade, 880-881. .-, , 
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tM. TOr«4A(» DUES. 

When a vessel enters a port, it is liable to the payment of 
toDoage dues, which will be collected once every four moiitha. If its 
registered tonnage exceeds 150 tons, the dues will be assessed at the 
rate of four mace per ton ; if of 150 tons or ander, one mace per ton.^ 
If a vessel otherwise liable to such dues, leaves the port within forty- 
eight hours without breaking bulk, it will be exempted from such 
payment.' A similar exemption is made in favour of a boat employed 
in the conveyance of passengers, baggage, letters, articles of provision, 
or other articles not liable to duty, between any of the open 
ports, unless a freight or port freight is charged thereon;' but a 
cargo-boat conveying dutiable merchandise, is liable once in four 
months at the rate of one mace per ton.* 

A like exemption is made in favour of a foreign warship,"* or of 
a merchantman entering the port under stress of weather and in need 
of repairs.* In conformity with the provisions of the Geneva con- 
ventions respecting the favourable treatment of hospital ships engaged 
in hiunanitarian work (The Hague, Dec. 21, 1904),^ these dues will 
similarly not be collected from such vessels, 

1 52. PILOTAGE. 

On arriving at one of the open ports, a merchantman may 
engage the services of a pilot to take it into port. In like manner, 
after it has discharged all If^al dues and duties and is ready to take 
its departure, it may employ a pilot to conduct it out of port.* But 
any person acting as a pilot is required to take out a proper licence, 
in default of which he will be liable to a fine of Tls. 100 for each 
separate .«aae.° 

1 53. RULES GOVERNING LOAIXNG AND UNLOADING. 

AVilhin twenty-four hours after arrival the master of the vessel 
shall lodge all his papers, bills of lading, etc., with his consul, and 
the latter will within a further period of twenty-four hours report to 
the superintendent of customs the name of the vessel, its roister 
tonnage, and the nature of its cargo. Any neglect to observe this 



1 Art 20, Britiah 1S58. 

> Art. 30, ibid. 

> Art. 2. 1902 Tariff Rules. 

* Art. 31, British 1868. 

> Art, S, Swedish 190& 

* Art^ a, aid. / 
■J 2i Ktuing-hBn, No. 1, 6; Higsiiu. 302-3U. 
■ Art. 35, British 1868; art. 8, Biredisb 1906. 

* Art. 4, German 1880. ^ , 
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rule forty-eight hours after arrival will subject the master to a fine 
of Tla. 50 for every day's delay; the to!al, however, is not to exceed 
Tla. 200. The master is responsible for the correctness of the cai^o- 
manifest, any wilful falsifying of which will subject him to a fine of 
Tls. 500, The permission of the customs authorities must first he 
obtained before the hatches can be opened or the goods discharged, 
and any unauthorised discbarge will subject him to a fine of Tls. 
600 and the confiscation of his cargo. The customs' permission must 
similarly be obtained before any goods can be put on board, and any 
unauthorised shipping will also subject the cargo to confiscation.^ 

It is t3 be noted, however, that these fines cannot be enforced 
independently by the customs authorities. For, as in the case of the 
American bark, Agnes, which we have already noted,- proceedings for 
their execution must be had through the consular courts of the 
nationalities concerned. But the customs may, of course, waive its 
claim to the right of fine or confiscation. 

1 Arts, 37-38; Eritiahl86& 
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CHAPTER IV 
RIGHT OF NAVIGATION OF INLAND WATERS 



i 54. DEPOTinON. 

"Eritisli merchant shipg shall have authority to trade upon the 
Great River (Yaugtse)," ' Thus, as iu the case of the coasting 
trade, the alien in China is likewise admitted to a privilege from the 
enjoyment of which in any other country beside his own he will be 
excluded. The concession has been considerably extended since 1858, 
and to-day he may navigate the greater portion of China's inland 
waters. 
(55. RSOXJLArtOPG. 

According to the Inland Waters Steam Navigation Rules of 
1898,' and the supplementary regulations annexed to the British 
commercial treaty of 1902,* the launch or vessel la required to 
register itself and take out a certificate. It may course along any 
waterway, unless the use of some particular shallow waterway or 
dams and weirs is prohibited because there is reason to fear that their 
use may injure the banks and cause damage to the adjoining country 
or the water-service of the local population. If a foreign launch is 
not to navigate such a channel, then a Chinese launch must also be 
prohibited therefrom.* 

The steamship company ia responsible for any loss caused to the 
riparian owners by damage wliich its vessels may do to the banks or 
works on them, as well as for the loss resulting therefrom.' Both 
cai^o and passenger boats may be towed by the steamer, but the 
helmsman and crew of such boats towed shall be Chinese." Since 
the main object of the opening of inland waterways to steam 
navigation is to afford facilities for the rapid transport of both foreign 
and native merchandise, British owners may transfer their vessels to 
Chinese ownership. When a Chinese company, roistered under 

1 Art 10, British 1868. 
> Hertslet, H., 721-727. 

* Hertslet, I., 187-188; 388-390; Treaties, F., 374-376; II., 1362-1354. 

* Art. 4, 1902 Regulations. 
6 Art 4. 

* Art. ». 
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Chinese law, ia formed to ruu such ateamera, British subjects may 
acquire shares therein; but the latter fact "shall not entitle the 
steamers to fly the British flag." ' 

t 5«. EXTENT OP PRIVILEGE. 

Doutes " ■^ registered ateamer may ply within tlie waters of 

the port, or from one open port or ports to another open 
port or ports, or from open port or porta to places inland/ and thence 
back to such port or porta. She may, on making due report to the 
customs, laud or ship passengers or cai^o at any recogniaed places of 
trade passed in the course of the voyage ; but may not ply between 
inland places exclusively except with the consent of the Chinese 
government." ' 
JettfM aod Its owners may lease warehouses and jeltiea on the 

Warehouses, banks from Chinese owners for a term not exceeding 
twenty-five years, with the option of renewal. Where such leases 
are not so procurable, the local authorities will arrange to provide 
them on renewable lease at the current equitable prices.^ The jetties 
are not to be erected in such positions where they will obstruct or 
interfere with navigation, and the assent of the nearest customs 
commissioner must first be obtained ; but such sanction is not to be 
arbitrarily withheld." 
AppBancM ^^ ^^^ upper reaches of the Yaogtse river, where 

for H«ullac navigation is difficult, a foreign steamship-owner may 

^""^P* erect, at his own expense and subject to the approval of 
''' "* the maritime customs, appliances for hauling through 
the rapids. These appliances will be at the disposal of both junks 
and steamers, but tliey must not obstruct the waterway or interfere 
with the free passage of junks.' Moreover, "should any practical 
acbenie be presented for improving the waterway and assisting naviga- 
tion without injury to the local population or cost to the Chinese 
government, it shall be considered by the latter in a friendly 
spirit. " ' 
Foralgn War- This right of iuland navigation applies primarily to 

ships. trading vessels, but it is claimed that according to Article 

52 of the British treaty of 1858, the right is also applicable to foreign 
war vessels. That article provides as follows: — "British ships of 

» Art. 5. 

• See Briliah Consular Beports, 1912, for Xewchang, 5. 
■ Art. 8, 1002 B^rolatioDB. 

• Art. 1. 
•ArL2. 

• Art. fi, Bi'iiJali 1W2. 
'Ibid. 
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war coming for no hostile purpose, or beiug engaged in the puraait 
of piratea, shall be at liberty to visit all ports within the dominions 
of the Emperor of China, and shall receive every facility for the 
purchase of provisions, procuring water, and, if occasion requires, 
for the making of repairs." 

The Villa- This stipulation was accordingly appealed to when 

l^os. a question was raised, in 1903, between the United States 

admiral commanding the China station and his diplomatic colleague 
at Peking, whether the Villalabos, an American gunboat, could visit 
such inland waters. The former was of the opinion that such a right 
was exercisable, whereas the latter was not prepared to support him. 
Eventually, the action of the admiral was upheld by the Departnient 
of State, on the ground that "even if this right waa not explicitly 
granted to us by treaty, Rear-Adraiml Evans is unquestionably right 
in using it when like ships of other powers are constantly doing 

80 This Department thinks, however, that Art. 52 of the British 

treaty of 1868 with China, which is reproduced in Art. 34 of 
the Austro-Hungarian treaty of 1869, gives full authority for his 
conrse."* 

HrdrofrtpiilG Moreover, it is contended that such a right carries 
lavesUga- with it the additional permission to make hydrograpliic 
*'•"*■■ investigations in any Chinese ports. In 1890, a French 

man of-war was engaged in surveying and sounding one of the closed 
pMts. China protested, but it was unanimously held by the foreign 
representatives at Peking that it was a treaty right. Colonel Denby, 
the United States minister, for example, reported the matter to his 
government and remarked that, as China had no scientific officers, 
she bad no good reason to object to the completion of tlie humanitar- 
ian work of sounding and charting her coasts by foreign officers, 
although "the great maritime countries of Europe might prohibit 
such surveys. " He continued: — "It happens that we are the only 
nation that has a treaty which by just intendment may be held to 
include this subject. The 9th article of the treaty of June 18, 1858, 
reads as follows ; — ' Wlienever national vessels of the United States 
of America, in cruising along the coast and among the porta opened 
for trade for the protection of the commerce of their country, or for 
the advancement oj aciencey shall arrive at or near any of the porls of 
China, the commanders of said ships and the superior local authorities 
of government shall, if it be necessary, hold intercourse, on terms of 
equality uid courtesy in token of the friendly relations of their 
respective nations,'" etc.' 



1 For. Rel., 1903. 63-90. 

■For. B0I4 1890, 193-19S. Tlie miiiister'd attitude was approved. . , 
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Foreign ^^^^ ^^ above appears to be a ralher exaggerated 

AttltDtle view, since the word *'port," according to the context of 
discussed, jjig treaties, refers merely to open or treaty ports. For 
it is only within tlie open ports ibat public ships of treaty states 
may be stationed for the protection of their nationals' commerce. 
The non-open ports, as we have already seen, are excluded from tlie 
activities of the alien merchants, and so it is meaningless to station a 
foreign warship therein. Of course, wlieu a man-of-war "engaged 
in the pursuit of pirates," followa its quarry into a closed port, the 
proposition is different. Pirates are the enemies of humanity, and 
any affort to extirpate them deserves every encouragement. Ac- 
cordingly, when a foreign warship is engaged upon such a laudable 
enterprise, no objection will be raised if it enters a non-open port. 

Again, the work of sounding and charting the Chinese coast may 
be humanitarian ; but the consent of tlie territorial government should 
at least be obtained. Important questions of national defence are 
involved in the making of such liydrographic investigations, and the 
consent of the territorial sovereign cannot be assumed aa previously 
given in such a vital matter. The fact that China has a dearth of 
scientific officers for such purposes may be a good reason why the 
territorial sovereign has not been more enei^etic in this direction. 
But that consideration does not of itself entitle a foreign warship to 
make such hivestigations independently. As the American minister 
himself admitted, "the great maritime countries of Europe might 
prohibit such surveys." If so, to make such surveys in a closed port 
without China's leave or licence is to encroach unlawfully upon the 
territorial sovereign's prerogatives over his own dominions. 
I 57. UfillTATICmS OP PRIVILEGE. 

Foreign merchants shall pay taxes and contributions on the 
warehouses and jetties leased as at)ove, on the same footing as Chinese 
proprietors of similar properties in the neighbourhood. Only Chinese 
agents and staff may be employed to reside in these warehouses, but 
the merehants themselves may visit these places from time to time to 
look after their affairs. " The existing rights of Chinese jurisdiction 
0%'er Chinese subjects shall not by reason of this clause be diminished 
or interfered with in any way." ' 

The people living inland are not accustomed to the advent of 
steam vessels, and so should be disturbed as little as possible. There* 
fore inland waters, not hitherto frequented by steamers, *' shall be 
opened as gradually as may be convenient to merchants, and only as 
the owners of steamers may see prospect of remunerative trade." * 

1 Art.3. 
•Art. 7. 
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And if it is intended to run such vessels on new routes, the 
company concerned will apply for a permit through the commissioner 
of customs at the nearest open port to the proper official?, and the 
latter, in conjunction with tlie superior provincial authorities, will 
carefully consider all the circumstances of the case and then grant 
the application. 
( 5S. PROVISION AGAtNST ABUSE. 

This special right of inland waters navigation may, of course; be 
abused. If so, the abuse will be summarily put an end to. 

The provision against abuse is expressed as follows: — r 
" Eegistered steanaers and their tows are forbidden, just as junks 
have always been forbidden, to carry contraband goods. Infraction 
of this rule wilt entail the penalties prescribed in the treaties for such 
an offence, and cancellation of the inland waters navigation 
certificate carried by the vessels, which will bo prohibited from 
thereafter plying on inland waters." ' 

1 Art. 6. 
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CHAPTER V 
SIGHT OF TRADE AND TRAVEL IIT THE INTERIOR 



I 59. DEFINITION C^ «THE INTERIOR." 

The expression of " the interior " is defined as follows: — "The 
words, nei ti, inland, in the clause of Article VII of the rules 
appended to the tari£F, regarding carriage of imports inland, and of 
native produce purchased inland, apply as much to places on the 
sea coasts and river shores, as to places in the interior not open !<> 
foreign trade; the Chinese government having the right to make 
arrangements for the prevention of abuses thereat." ^ 

That is to say, apart fi-om the areas specially designated as ports 
or marts open to foreign trade and residence, all other places are 
regarded as "the interior." Such "interior" may, therefore, be 
situated just outside an open port along the coast or in the very heart 
of the country itself. The "interior" is merely contrasted with au 
"open port." 

160. PASSPORTS 

An alien may travel for pleasure or for purposes of trade," to all 
parts of the interior, under a passport to be issued by his consul, and 
countersigned by the local authorities. "These passports, if de- 
manded, must be produced for examination in the localities passed 
through." If the passport be not irregular, the bearer will be allow- 
ed to proceed, and he will be free to hire persons, animals, carts or 
vessels for his own conveyance or for the carnage of his personal 
effects or merchandise. If he be without a passport or if he commit 
any offence against the law, he will be handed over to the nearest 
consul for punishment; but he will only be subject to necessary 
restraint and in no case to ill-usage. Such a passport will remain 
valid for twelve months from the date of issue. But no passport is 
required if the bearer merely goes on eicuraiona from any of the open 
ports to a distance not exceeding 100 U, and for a period not exceed- 

1 Art. 4, sec. Ill, British 1876. 

* Art, S of the second Japanese treaty of 1S15 (infra, appendix B) anthoriaea 
Japanese subjects " to reside and travel in Soutli Mancliuria and to engage in 
business and mannfactnre of an^ liind vlialever." Tliia privilege is exceptional. 
{ 140 ) 
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ing five (lays. The above, however, does not apply to crews of ships, 
for the due reatraint of whom regulations will be drawn up between 
the consul and the local autboritiea.^ 
i 61. PASSPORT LODTATICVIS. 

Apart from the provision that a passport shall not be issued to 
regions disturbed by persons in arms against the government,^ there 
do not appear in practice to be any restrictions governing the issuance 
of such papers, although in some treaties it is provided that these may 
only be issued to respectable persons, or " personnes qui leur offriront 
tmUea les garantiea deairablea," ' 

Question of This omission affects the territorial authorities ad* 

ProtecthMi. versely. Under the treaties an alien is entitled to the 
protection of the local government; at the same time, he is clothed 
with the rights of axtraterritoriality, the respect for which cannot but 
attenuate or neutralize the efforts of the local authorities in that 
direction. If he be found in the interior without a passport, or while 
there commits an offence against the law of the realm, he may only 
be arreted and handed over to his nearest consul for punishment, 
but must not be subjected to any ill-uaage in excess of the necessary 
restraint. When, however, untoward events arise from his movements 
in the interior and he sustains injuries therefrom, the local officials 
are responsible for his security and protection. In the words of Lord 
Cnrzon: — "A very strict revision of the conditions of travel and 
residence in the interior is much to be desired. Some limitation ought 
to be placed upon the irrepressible vagrancy of European subjects over 
remote parts of the Chinese domiuiona. Passports should be absolute- 
ly refused at the discretion of the minister, exercised with regard to 
the character both of the locality and the applicant. When granted 
they might specify the name of the province, district or town to 
which, and to which only, the bearer is accredited. . Already they 
give a general sketch of the route which he proposes to follow. " * 
QutaOom of ^'^ order that the alien may be afforded adequate pro- 

Reporttns tection,he should therefore from time to time Communicate 
*•"■**"*•■ his whereabouts to the local authorities; and having been 
so informed, the latter may be held accountable for any remissness on 
their part. This salutary measure, however, is denied to the territor- 
ial government, since the conventions provide that "these passports, if 



lArt. 0, Swedisli IQOS; art. 9, Britieh 1868. In crt S, Swedieb 1908; aiL 6, 
German 18S0; art, 6, Japanese 1896, etc., it ia furtlier Btipniated that if an alien be 
fonnd in tlie interior without a pauport, be will be liable to a fine of Tie. 300. 

> Art. g, Britiab 1858. 

* Art. 8, French 18S8. 

• Problem^ 309. f— i 
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demanded, mustbe produced for exaniiimtion in the localities passed 
tlirougli." In reply to Cliiiia's demand for some such regulations tlie 
foreign represeutativos admitted tliat, when an alien passed through a 
region, the local authorities might demand to exnmine his papers, but 
they could not consent to the proposition that lie should report himself 
or his movements wherever he went.^ 

The American minister. Colonel Deiiby, reported the above to 
his government and suggested that some such intimation was advisable. 
He said: — "On tlie traveller's arrival at any departmental (chow') or 
district {liHcn) city, he may be required to report iiig arrival to the 
local magistrate, as well as the route which he proposes to follow on 
his departure therefrom. The traveller having given notice of his 
movements to tho cliief magistrates in the important cities, it would 
be their duty to notify all the subordinate officials, in tlie places 
through which the traveller would pass, of the fact that he was en route, 
and there would be no excuse for a failure to afford protection." 
This suggestion was regarded as judicious by the Department of State.' 
-lat tion ^" ^^'^ special case of South Manchuria, however, 

^^ ' the Japanese treaty of 1915 provides that Japanese 

subjects travelling in that region, are '* required to register with the 
local authorities passports which they must procure under the 
existing regulations."^ The act of registration is a right step 
forward, altliough tliere is still much room for amelioration. The 
situation imposes upon the territorial sovereign an unfair hardship, 
and in the interests of their own nationals as well as justice to the 
Chinese people, it is to be lioped that either the new Japanese 
arrangement will be extended or that some improvement over the 
present procedure will be agreed upon. 

No Right to The alien, though entitled to the protection of the 

Supplks. local authorities, is, of course, not entitled to demand 
from them assistance in the way of monetary contributions or 
supplies. In 1861), two Americans travelled without passports fi-om 
Canton to Kiukiang. They posed as British officials and compelled 
a number of the magistrates en route to settle their accounts in the 
way of expenses for the hire of boats and carts. In the end the 
magistrates were reprimanded and the United States government 
communicated with.* 

Again, in 1003, a German sailor travelled from Russia to 
Szechuan through Shensi. He succeeded in e.Ktorting from the local 

I For. Rel., 1893, £42; 1894, 1S3. 
s For. liiil., 1893, E41. 

* Infra, api>eiiilis B, treot? (B), art. 5, 

* 70 Hew Collection (Geueral), 29. , 
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officials, by various tlireats, both money and provisions for bimself 
ami his horses. Tlie German minister was thereupon infunned, when 
he declared tliat German travellers in CLioa had a right to the protec- 
tion of, but not the support by, the loctil authorities. Accordingly, 
instructions were issued to the various provinciiil authorities.' 
i a. EXTENT OF TRADING PRWILBGE. 

An alien merchant may dispc.se of imported forei(;n goods in 
the interior, or he may purchase native produce in the interior and 
convey them to an open port for exportation abroad or otlier open 
ports. If he wishes to nccompany tlie goods himself, he is 
likewise required, as if he were tmvelliiig for pleasure, to lake out 
a passport. And if he charters a boat or uses liis own for conveying 
the merchandise, he is further required to obtain a river pass.'' 
I 63. TRANSIT DUTY. 

In eitlier journey he is entitled to the option of either paying the 
customary inland charges leviable en route in the usual way, or 
clearing his goods of all transit duties by the payment of a single 
commutation tax or duty. If the articles are dutiable, the com- 
mutation tax is equivalent to one half the tariff duty for imports 
or exports, as the case may be; if they are duty-free, the transit tax 
is reckoned at 2i% of their value. On the payment of either amount, 
a certificate will be issued to him by the maritime customs, which 
will operate to exempt his goods from all further inland dues or 
chaises, "no matter how distant the place of their destination." ^ 

^ In the case of conveying native produce under a 

' transit pass for shipment abroad, the merchant will fill 
in a blank memorandum in three detachable parts, in each of which 
he will state liis nationality, the description of produce or goods to be 
purchased, the first Itarrier of entry outward, the date of their 
arrival there, and the intended port of shipment; and, finally, declare 
that he will pay the commutation transit duty at the barrier nearest 
to the port of shipment. On receipt of a. duplicate of the memor- 
andum the maritime customs will issue to him a transit certificate 
setting forth the above particulars, which when affixed with a seal by 
the first barrier of entry outward, will exempt the purchased goods 
from all charges en route to the last barrier behind the port of 
shipment. 

Being duly provided with these two papers, the trip to 
purchase goods in the interior may be undertaken by his Chinese 

1 10 New Collection (Germaiij), 24; Koo, 274-278. 

1 Art, 2J, Britieh 1853; Koo, 277. 

» Art 7, 1868 Rules; arta, 11-12, Japanese 1691 .-. , 
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f^nt, unless tbe merchant himself wishes to do so and proridea 
himself with a passport therefor. When the goods arrive at the 
barrier nearest to the port of shipment, they will be valued by the 
customs officials sent thereto. The transit duty will there be paid, 
and then the goods may be forwarded to the port of shipment.^ 
IM. UUITATICVC OP TRAEONG PRIVILEGB. 

NrntivcOoods. When native goods are purchased in the interior, 

they are entitled to be protected by a transit ceHi6cate 
only when they are bona jide intended for exportation to a foreign 
country within twelve months from date of payment of transit tax. 
Those similarly purchased for consumption or sale in the open porta 
are subject to all the barrier charges, leviable under Chinese 
regulations, from the place of purchase to the port of destination.' 
If the native products are to be exported, the tariff export duty will 
first be paid thereon, since "it is distinctly understood that the 
payment of transit dues by commutation or otherwise, shall in no 
way affect the tariff duties on imports and exports, which will 
continue to be levied separately and in full.' ' * Such protected goods 
being intended for shipment abroad, no unauthorised sale in transitu 
will be allowed, and any infraction of this rule or attempt to pass goods 
through in excess of tlie quantity specified on the certificate, will 
render the goods liable to confiscation.* 

Farelcn As is plain from the language of the treaties, the 

Blulncu merchant may not buy articles of foreign origin in the 
Houses. interior and export them to a port; nor may he farry 
therein when his mission has been accomplished. Outside the areas 
declared open to foreign trade he may not establish any commercial 
houses or shops.' According to Article VI of the Japanese treaty of 
1896, he may "temporarily rent or hire warehouses" in the interior 
for the storage of the articles purchased therein or to be transported to 
the sea coast, " without the payment of any taxes or exactions what- 
ever." But he may not erect permanent warehouses for such purposes." 
Vul>iuTo Until recently the prohibitions against the establish- 

CMC ment of foreign business houses in the interior have 

been more or less relaxed. In 1905, however, occurred a case which 
resulted in the rigorous enforcement of the treaty provisions. One 
Vul-na-ro, an Italian subject, had set up a saloon in Slnh^chia-chuang 



1 1 New Collection (General), <9-60; Eoo, 278-279. 

> Art. 4, se& IIT, Britieh 1876; art IX, Japaneee 16SS. 

> Art. 28, Britieh l^GS; art 12, Japanese ISK. 

* Art 7, 180S Tariff RuleB. 

> See lupra, 102-103, for the Hangcliow American in^raoce company case^ 

• 87 New Collection (General), 38. 
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(Cbihli), a place not open to foreign trade and residence. Wken 
ordered to close up his business and remove to an open port, he 
appealed to his minister in Peking. The latter thereupon represented 
to the Wai-wu Pu that, as all other foreign establishments in the 
interior had not been interfered with from the very beginning, 
it was unfair to enforce the prohibition in the present instance; and, 
in the alternative, if Vul-na-ro was to be compelled to obey the local 
authorities, he should be indemnified for any losses resulting therefrom. 
Chlneae In reply, the Wai<wu Pu denied any liability to 

Attitude, compensate the said Italian trader. He would be given 
six weeks to wind up his business and remove from Sliih-chia-chuang ; 
otherwise, he would be arretted and sent to the nearest Italian 
consulate for punishment. The Pu added that instructions in this 
sense had already been issued to the various provinces, as regards all 
other foreign trading bouses illegally established in the interior. 
The Italian minister urged the Wai-wu Pu not to proceed with the 
prohibition against bis national, lest there might arise "incon- 
veniences." Undaunted by this threat, the Pu replied that as Vul- 
na-ro's saloon was established " obviously in contravention of treaty 
stipulations," China could never consent to its continuance. Moreover, 
the rule of limitation upon the right of foreign merchants to do trade 
applied to the subjects of all nations, and consequently the 
Italian traders suffered no discrimination by its enforcement against 
them. If Vul-na-ro would not obey the order to quit within the 
stipulated period and tliereby suffer any hardships, the trouble would 
be invited by himself, and no " inconveniences " could possibly arise 
out of the case. And since China bad always transacted her 
international affairs in accordance with treaty stipulations, there was 
" no need to negotiate a special arrangement on the question." 

In the end, Vul-na-ro had to obey the order and remove to an 
open port.* 
165. QUESTION OP AGENCY. 

An alien merchant is not entitled to establish an agency in the 
interior.' "When a foreign firm employs a native as agent, or 
correspondent or salesman, or whatever we may elect to call him, to 
do business for the firm in the interior, such a person is simply a 
Chinese trader and his establishment simply a Chinese shop, notwith- 
standing that he may display a signboard having a Hong name identical 
with that of the foreign firm for which he does business, or that the 
business may be entirely established by the foreign firm's capital."^ 

1 33 N«w Collection (lUly), 3-4; Koo, 281-282. 
3 Art. 3, Putch 1863; Cbina, 1903, Ko. 1, 28-29. 
• China, 1903, No. 1, 29. ^ i 
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1 66. QUESTTON OP OPENING PEKING TO FC»EIGN TRADE. 

For the purposes of inland trading the capital city of Peking ia 
excladed from the activities of alien merchants.^ 
JapuiMO Article X of the Japanese treaty of 1903, however, 

Treaty, reads as follows: — "The high contracting parties hereby 
1903. agree that, in case of and after the complete withdrawal 

of the foreign troops stationed iu the province of Chihli and of the 
legation guards, a place of international residence and trade in Peking 
will be forthwith opened by China herself." Within this area " mer- 
chants of all nationalities shall be at liberty to lease land, build houses 

and wareboQses, and establish places of business All roads and 

bridges in this place wilt be under the jurisdiction and control of 
China. Foreigners residing in this place are to observe the muni- 
cipal and police regulations on the same footing as Chinese residents, 
and they are not to be entitled to establish a municipality and police 
of their own within its limits, except with the consent of the Chinese 
authorities." 

Moreover, "when such place of international residence and trade 
shall have been opened and its limits properly defined, the foreigners 
who have been residing scattered both within and without the city 
walls, shall all be required to remove their residence thereto, and they 
shall not be allowed to remain in separate places and thereby cause 
inconvenience in the necessary supervision by the Chiuese authorities. 
The value of the land and buildings held by such foreigners shall be 
agreed upon equitably, and due compensation therefor shall be paid. 
The period of such removal shall be determined in due time, and 
those who do not remove before the expiry of this period shall not be 
entitled to compensation,"' 

Pending the opening of Peking to foreign trade and 
^2J^J^y_ residence, the position of the few foreign shops 
established around the legation quarter appears to be 
anomalous. Their establishment therein la illegal and "in con- 
travention of the treaty." The foreign representatives were on 
several occasions approached by the Chinese government respecting 
their removal, but so far all attempts have failed. 
Attitude of ^" ^^^ capacity of the doyen of the diplomatic body, 

the Foreica Sir John Jordan.the British minister, replied as follows: — 
RepreMDta- " Though the city of Peking has never been opened, by 
tlve*. virtue of treaty, to foreign trade, it has become the 

established usage since the Boxer troubles for foreign merchants to 
reside and carry on business in the inner and outer cities of Peking. 

1 Art. 8, 1858 Tariff Rales. 

* Annex 6, Japanese 1903. ^^ , 
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It is observed that there are stipulations in the notea exchanged on the 
10th October, 1903, between the commissioners of Japan and China 
for treaty revision, to the effect that after the withdrawal of the 
foreign troops, a place will be designated outside of the inner city of 
Peking for foreign trade, whither foreigners scattered both within 
and without the city walls shall be required to transfer themselves. 
No prohibition, however, being expressed, it is inferred from the 
foregoing that, until such designation is made, the fact of the residence 
and trade of foreigners ia accepted. It is admitted that, during 1903, 
the former Wai-wu Pu declared that none of the foreign shops or 
warehouses opened before that dat« would be ordered to be closed, but 
that with this exception no others might be opened; but the 
diplomatic body never expressed its consent to the Chinese proposal. 
The Chinese government are, therefore, equitably estopped from 
objecting to the continuance of such residence and trade of foreigners 
already in Peking, and cannot justifiably object to other foreigners 
enjoying the privilege already conceded to their compatriots and 
other nationals." ' 

Porein Now, the forgoing arguments appear to lack 

Attitude cogency. The Chinese declaration of 1903 is surely an 
dlscusMd. effective disclaimer of any intention to acquiesce in such 
foreign trade and residence. If, thirteen years ago, the Chinese 
government did not expressly prohibit the continued residence of 
those shops opened before 1903, that silence was involuntary. Its 
alleged consent was overborne by considerations of the receutneas 
of its estrangement over the "Boxer" troubles with the powers 
represented at Peking. 

In any case, however, the prohibition upon the future establish- 
ment of such places of business ia express and unequivocal, and 
there can be no question of estoppel, whether legal or equitable. If 
anything, the disclaimer of 1903 should have operated against the 
enjoyment of su3h an anomalous privilege by other late-comers. 
In the interests of international commerce, the opening of Peking 
to foreign trade and residence is to be welcomed. But pending such 
opening, however, it is feeble logic to surest that the Chinese "are 
equitably estopped from objecting to the continuance of auch residence 
and trade of foreigners," etc. 

I 67. RK»IT OF INVESTMENT IN JOINT-STOCK OOMPMOBS. 

Prior to 1902, Chinese capital could not be invested in foreign 
enterprises, nor foreign capital in Chinese enterprises. 

1 China, 1»M, No. 1, 27-28. 
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British Article IV of the British treaty of that year, how- 

Treaty, ever, provides as foUowe: — "Whereas questions have 
"**^ arisen in the past concerning the right of Chinese subjects 

to invest money iu non-Chinese enterprises and companies, and 
whereas it is a matter of common knowledge that iai^e sums of 
Chinese capital are so invested, China hereby agrees to recognise the 
legality of all such investments past, present and future." 

sutus of The same article further provides thus; — " It being, 

SbsrdKrid- moreover, of the utmost importance that all shareholders 
•** in a joint-stock company should stand on a foooting of 

perfect equality as far as mutual obligatious are concerned, China 
further agrees that Chinese subjects who have, or may become, 
shareholders in any British joint-stock company shall be held to have 
accepted, by the very act of becoming shareliolders, the charter of 
incorporation or memorandum and articles of association of such 
company, and regulations framed thereunder as interpreted by British 
courts, and that Chinese courts shall enforce compliance therewith 
by such Chinese shareholders, if a suit to that effect he entered, 
provided always that their liability shall not be other or greater than 
that of British shareholders in the same company. Similarly, the 
British government agree that British subjects investing in Chinese 
companies shall be under the same obligations as the Chinese share- 
holders in such companies. The foregoing shall not apply to cases 
which have already been before the courts, and been dismissed." 

Scope ol This right of investment is not limited to joint-stock 

iRveitment, companies. According to Article IV of the Japanese 
treaty of 1903, it is extended to include the "organisation of a 
partnership or company for a legitimate purpose."* Moreover, 
Article LVII of the Law of Companies, 1904, provides that " subjects 
of foreign states who hold stocks in companies established by Chinese 
subjects, shall be held to have consented to observe and conform to 
the Chinese Commercial Law and the Chinese Law of Companies."* 

Cbineie From the language of the treaties no restriction 

Companies appears to be imposed upon the locality of the Chinese 

in tlic In- company. Accordingly, an alien may invest in Chinese 

^' "'• companies established either in the open ports or in the 

interior, so long as the above rules are observed. And this was so 

decided, some ten years ago, in a case between the viceroy of 

Nanking and the Ministry of Agriculture and Commerce at Peking. 



1 QC Art. 4, treaty (B) , appendix B, ir\fra. 

' 16 Koangheil'B New Iawb and Ordinances. ,^ , 
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Attitude of ^" 1906, the viceroy held that the alien's right 

NcnkluK applied only to a Chinese company in an open port, 

Viceroy, and not one operating in the interior. He alluded to 

*^*' Section IX of Article VIII of the British treaty of 1902, 

which reads as folIowa;^"An excise equivalent to double the import 

duty as laid down in the protocol of 1901, is to be charged on all 

machine-made yarn and cloth manufactured in China, whether by 

foreigners ai the open porta or by Chinese anywhere in China The 

same principle and procedure are to be applied to all other products 
of foreign type turned out by machinery, whether by foreigners at 
the open ports or by Chinese anywhere in China." Accordingly, he 
suggested, the alien's right was confined to the open ports and uo 
further. Besides, "the privilege of holding stocks in Chinese 
manufacturing companies established in the interior is the same as 
that of operating industries in the interior, inasmuch as foreign 
merchants could therefore not only share with Chinese merchants 
profits derived from such industries, but could even, by reason of 
their investments, control such Chinese companies in the interior, ^r, 
by fraudulent combination with unscrupulous Chinese merchants, 
establish independent factories in the interior for themselves." 
Deci>(on of This Opinion of the viceroy was referred to Peking, 

the Peking but there it was reversed. The Ministry of Agriculture 
Ministry, gj^^ Commerce held that the alien's right of investment 
was applicable to a Chinese company wherever established. And in 
reply to the Nanking viceroy, the Ministry observed that Article LVII 
of the Law of Companies was enacted with due consideration to the 
British and Japanese treaties. Morever, "the privilege of holding 
stocks in Chinese companies situated in the interior is different from, 
and does not carry with it, the privilege of operating manufacturing 
establishments in such r^ion. And if foreign stockholders in Chinese 
companies should, by fraudulent devices of one kind or another, gain 
full control of such companies or maintain independent factories in 
the interior, such foreigners will be prosecuted in accordance with 
treaty stipulations." * 

1 66 New Collection (G«nenU), lM4i Koo, 286-288. 
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CHAPTER VI 
RIGHT OF LASDHOLDING 



i 68. EXTENT OF FRLVOLEGE. 

For the purposes of trade and reeidence aa alien is entitled to 
rent or purchase houses from the native owners, as well as to rent or 
lease lands for erecting the same. The extent of the landholding 
privilege varies with the class of aliens entitled to such right and also 
the localities which contain the property. For, if the alien be a mer- 
chant, bis right is restricted to the areas situated within the ports or 
marts declared open to foreign trade and commerce. But if he is a 
missionary or non-trader, his privilege is extended to embrace the 
interior as well as the open porta. 

In both, however, the legal title to the tenure is similar, and 
each may acquire, not a right in fee, but a lease iu perpetuity. 

I W. PROCEDURE AT THE OPEN PORTS. 

In a Foreign Iu a settlement or site reserved for the trade and 

Settlement, residence of all foreigners, the alien derives his title to 
the land from the territorial sovereign. He takes his lease from 
Chinese owners, and the deeds are stamped by the local authonties on 
the payment of the regulation land tax. After these formalities, the 
deeds are then registered with his own consulate. 

Reststration ' Now, an alien need only register his deeds with his 
of Title own consulate, and not at the consulate of the state 
Deeds. Tirithin whose jurisdiction such property is situated. 
For example, in 1861, one Thomas Hanbury, a British subject, 
acquired three lota of land within the French settlement at 
Shanghai. According to the usual procedure, he roistered his 
deeds with his own consulate. In 1898, the French consul, on 
inspecting the deeds, declared they were irregular, as they had not 
been registered in hia consulate in accordance with the principle 
of lociis regit actum. Hanbury appealed and was sustained by 
the British government. In the end the French receded from 
their position.^ 

1 China, 18W, No. 1, 244 tqq. 
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In ■ Foreign i^ a. foreign conceesion, that is, an area of land 

Concessiaii. conveyed by the territorial sorereign to be administered 
by a lessee state for the residence of its enbjects, the alien's title to 
the land is derived diiferently. Here it ia derived from the lessee 
government, although the proper land tax due to the sovereign of the 
soil is paid indirectly, through the commutation land tax reserved to 
the lessor government under the grant to the lessee state of the ares 
included within the concession. In the latter case the lessee govern- 
ment, being entitled to exclude from its concession all nou -nationals, 
including Chinese, may prescribe the necessary conditions of residence 
and land tenure therein. And if a non-national chooses te reside in 
its area, he is bound by its laws and regulations, since his election of 
residence signihes his consent to be so bound. In which case his 
deeds of title to the land will be registered with the lessee goverument, 
and not at his own consulate. 

Uncertainty ^^ ^> however. Still unsettled whether or not alien 

Outside merchante can acquire lands outside of the limits of 
Treaty Port open ports. On the side of the merchants it is claimed 
Limits. j^^i gjj^jj ^ r^ht has been conceded, on the ground 
that under the passport clause of the treaties, aliens need not provide 
themselves with passports when they make excursions to a distance 
of not exceeding 100 li beyond the treaty ports. But that provision 
merely applies te the making of excursions for purposes of pleasure ; for, 
aa we have already seen in Xau Ching-teng's case,* such a contention 
is untenable. Consequently, it can not be invoked te fortify the claim 
of esteblishing residences as well as trading establishmente therein, 
"At Other In the alternative it is claimed that, as " British 

Places." subjects, whether at the porta or at other places," may 
build or open bouses, warehouses, churches, hospitels, or burial- 
grounds, etc., the words "at other places" are capable of extending 
that privilege. These words, however, have been interpreted by the 
British government to mean no more tlian to include such places as 
WooBung, Shameen, etc., which adjoin or serve as outlets for the 
open ports of Shanghai and Canton respectively, and which are 
generally situated within a few miles from the treaty ports.' 
Ltberxl Con- ^"*> '° practice," it appears that the words " at other 

struction places" have in this connexion been construed liberally. 
in PrKctlce. And, in consequence, trading as well as other establish- 
mente have been erected a considerable distance beyond the treaty 
port limits. In illustration we will cite the example of the Kuling 
estate in Kiukiang. We quote from a British consular report for that 
port for 1903;— 

1 See $iipra, 68. 

» ty. China, 1870, No. »; 1871, No. l,j>aMH», (-' .. .„I„ 
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Kidiiif "The term 'immediate vicinity' has been, in one 

Bsuu. very notable instance at this port, extended in a manner 
to which it would perhaps be hard to find a parallel elsewhere in 
China. I refer to the Kuling estate and surrounding properties which 
have been acquired in the last six years on the Lushan mountains. 
Something like a square mile of the higher valleys has been leased 
to foreigners by the Chinese oi&ciala, after a variety of controversies. 

The chief property, the estate in the Ch'ang Ch'ung valley, 

leased to the Kuliug Board of Trustees, has developed into a valuable 
and important sanatorium, with about 130 houses on it, and there 
are about ten or other houses on other neighbouring land owned by 
private individuals, British, American, and Russian. The Kuling 
trustees have been for over three years in negotiation for a lai^e 
further extension of their holding. From 500 to 700 foreign visitors 
oaually reside on these mountains during the whole or part of 
this summer, and there are a few permanent residents at all seasons. 
"Apart from these health resorts, which are all on Crown or forest 
land at an elevation of 3,000 to 4,000 feet above the Yangtse, there 
13 one property registered in the consulate as leased to a British 
subject in one of the lower valleys, and there ai-e six other properties 
containing bungalows along the foot hills at from 700 to 1,100 feet 
elevation. Two of tliese belong to the customs, one to the Kuling 
trustees, who have the control of the road leading from it to their 
main estate on the mountains, one to an American missionary 
society, one to Russians, and one to a sort of limited company of 
shareholders, dating from 1867. 

Six to six- "Thus, in various ways, property for residential 

teen Miles, purposes has come into foreign hands at distances rang- 
ing from about six to sixteen miles from the port. There are, in 
addition, three properties at a less distance from Kiukiang, which are 
used as cemeteries. But the one or two attempts that have been 
made to acquire land for mining coal have been successfully resisted 
by the Chinese authoritea, as involving breach of treaty. At tlie 
present time a piece of land has been rented on the north bank of the 
Yangtse, opposite Kiukiang, for a kerosene oil storage installation, 
but as yet the Chinese refuse to recognise the title by stamping the 
deeds, and the affair is blocked by the opposition of the governor of 
Kiangsi and the viceroy at Nanking." * 
I 70 RULES OF PROCEDURE IN THE HVTERIOR. 
Similar to !•> regard to the acquisition of property in the 

Treaty interior the procedure resembles that in a foreign settle- 
**"*•■ ment. But as only the missionaries are entitled to such 

1 China, 1903, No. 1, 33. 
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a privilege, the lends are tiere caaveyed to the missionary society, and 
not to the missionary himself. 

American Article XIV of the American treaty of 1903, for 

Treaty example, provides as follows; — " Missionary societies of 
'****• the United States shall be permitted to rent and to lease 

in perpetuity, as the property of such societies, buildings or lands, in 
all parts of the Empire for missionary purposes and, after the title- 
deeds have been foand in order and duly stamped by the local 
authorities, to erect such suitable buildings as may be required for 
carrying on their good work. " 

No Unrea* ^o obstacles, however, are to be put in the way of 
sonaUe guch aoquisition, unless the transfer be objected to 
Obsudes. ]jy ^jjg i^^i inhabitants. For example, in 1906, the 
magistrate of Siangtan (Hunan) refused to register a deed of land 
Case of acquired by the American mission of the United 
Masistrate Evangelical Church, unless all reference to the nation- 
of siang- ality of the mission was kept out of the deed. Such 
"■ a move was regarded as creating an unreasonable 
obstacle. The matter was referred to Washington, when the Depart- 
ment of State commented as follows: — " Inasmuch as the concluding 
paragraph of Article XIV of the treaty of October 8, 1903 neces- 
sarily implies the establishment of the national and corporate 
character of these societies as a condition precedent to the stamping 
of their title deeds by the local authorities, the strange requirement 
of the magistrate at Siangtan, that the evidence of the treaty right 
of such a missionary society to acquire and hold propraiy shall be 
excluded from the title deeds, becomes in fact a denial of the treaty 
right, and the substitution of an invalid for a valid act of registration.' ' 
The Wai-wu Pu was communicated with, and the magistrate 
finally replied as follows: — " As to the land purchased for a cemetery 
by Reverend Lingle and the United Evangelical Mission, the deeds for 
the property did not contain the woida 'Chiao hui' (missionary 
society), and for that reason there was some delay. I have already 
consulted with the missionaries concerned, however, and the words 
'Kung ch'an' (property of the society) have been inserted in the 
deed, which has now been duly stamped.'" 

No Unrea- Moreover, there is to be no extortion or exaction on 

sonabie either side. Nor shall the missionary society insist on a 

Demand!, particular location, if it can be shown that either their 

acquisition of the same will he reasonably resisted by the local 

population or that a fair exchange therefor can be made. 



1 For. Bel., lOOS, 27S-2S 
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C«se of In 1893, for example, the American mieBionaries at 

MUstoallr. Nanking desired to establish a summer resort among the 

ies at Nan- ^iIIb adjacent to the city. On hearing that they bad 

king. already constructed some huts therein, the viceroy of the 

province refused his assent. He claimed that outside of the city their 

lives would be in danger and, therefore, they would be beyond the 

reach of his protection. When the question was referred to Peking, 

he was sustained by his superiors, and in theYamen's despatch to the 

United States minister, the following portion of his report was quoted 

with approval : — 

"As China has authorised the building of churches and the 
propagation of Christianity in the interior, there would seem to be no 
reason in prohibiting to missionaries the simple privilege of resorting 
to certain places to escape the heat. The real reason, therefore. Is to 
be found iu the fact that the conditions are not the same within and 
without the provincial capital. The mountains to which the mis- 
sionaries wish to resort are desolate and retired, and few people live 
there. Since the building of churches at Nanking to the present 
time, missionaries have never repaired to the mountains during the 
summer, and there is no provision in the treaties authorising them 
to do so. Throughout the Yangtse valley the popular mind is in an 
unsettled condition. Between the populace and the missionaries 
exists a great antipathy. Even within the cities where churches are 
protected by the magistrates, the suspicions of the people sometimes 
lead to trouble. If at some remote locality in the hills, the local 
ofticials would with di£Bculty learn of such troubles and would more 
than ever be unable to afford protection," * 

Rules of As a rule, considerable complications attend the 

1911. acquisition of such missionary property. Such a state 

of affairs is inevitable under the circumstances. But there is room 
for improvement. Accordingly, with a view to the removal of these 
complications, the following rules were in April, 1911, agreed upon 
between China and the foreign representatives: — 

(1) Property-owners shall be free to sell their property, and the 
missions desiring to buy lands shall not coerce them to sell. 

(2) Before purchasing any property, the missions shall con- 
sult the local officials and request them to make an official survey of 
the ground as well as to ascertain the records. 

(3) On the completion of the purchase, they shall apply to the 
local authorities for a tax-deed. 

» For, Rel., 18W, 141. See also ibid., 1874, 238; 1881, 1»7. r- T 
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(4) The purchase ehall always remain the property of the 
mission, and a tablet shall be erected to record such ownership. 

(5) If, after purchase, the property should he resold to Chinese, 
they are prohibited from transferring it clandestinely to foreigners. 

(6) The local authorities shall forbid the purchase of property 
in all cases where the property is purchased in the name of a mission, 
but not to be used for the purposes of the mission, or where it is to 
be used by foreign merchants for trading purposes.^ 

B7I. CONDTnCVlS IN SOUTH KUNCHURIA. 

So much for the rules of procedure governing the acquiring of 
lands in general. In South Manchuria, however, there is now a 
slightly different rule. 

Prior to 1915, the regions in South Manchuria were treated on 
the same footing for the purposes of foreign trade and residence as 
those included under the category of the interior. Under the 
Japanese treaty of May 25th, 1915, the whole territory has become 
an open port. The treaty being concluded under a duress,' the 
privilege granted to the Japanese is exceptional. 

"Lease by Accordingly, Japanese subjects are permitted therein 

Negotla- • to "lease, by negotiation, land necessary for erecting 
*■"•" suitable buildings for trade and manufacture or for 

prosecuting agricultural enterprises." This "lease by n^otiation " 

is understood to imply a long-term leaae of not more than thirty 

years, with the option of unconditional renewal, 

Submiuloa "^^^^ provision being applicable to the whole of 

to Local South Manchuria, has a far-reaching effect. So in return 
Laws. for g^^h a grant, the treaty provides that these landowners 

are to conform to the local police laws. In addition, they are 

also to submit themselves to Chinese jurisdiction for all taxation 

purposes.^ 

172. LEX LOCI SEl SITAE. 

We will now discuss the nature of the law that is to be applied 
to the lauds iu China. 



1 Koo, 333-334. PrevioDB to 1894, Chhieee ownera could not transfer tbeir 
property nnUI the local officials had giveii their consent. Under the oK^eement of 
Dec. 3, of that year, between Mr, Gerard, the French minieteT, and the Peking 
govenunent, snch owners need not first notify the officials. Qf. 128 Archives 
Diplomatiqnes (1898), 305; Koo, 318; 71 New Collection (General), 27. 

" Supra, 17, footnote. 

• Art. B, treaty (B), and note VII, appendix B, xt\fra. .-- i 
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B«Md on When the territorial sovereign either reserves a piece 

Orantor's ^f ground for international trade and residence, or waives 
d«red 1j'3 personal jurisdiction over the person or property of 

Powers. aliens dwelling within his dominions, he does not divest 
himself of his prerogatives appurtenant to the soil or lands com- 
prehended in those grants. For he is still the sovereign owner of 
the soil, whatever the delegation may have been. He may have 
surrendered a part of his powers over his dominions, but he still 
retains those which he has not surrendered. Therefore, in the 
settlement of questions respecting the tenure of landed property, his 
law, or that which is based on his unsurrendered powers, must apply. 
Jspaneie ^'^ legal parlance this is known as the law of the 

Treaty, place where the property is situated, or lex loci ret sitae. 
I9I5. Accordingly, Article V of the second Japanese treaty, 

1915, provides that "mixed civil cases between Chinese and Japanese 
relating to land shall be tried and adjudicated by delegates of both 
nations conjointly, in accordance with Chinese law and local usage."* 
IncompBtlbi- Land tenure in China, as in other countries, is 

'!*> "* subject to all the rights and liabilities incidental to such 
Re«lty holding. Therefore, it cannot be pretended that for such 
Doctrines, purposes the national laws of the alien concerned are 
to prevail. The English doctrines of realty or law of trusts,' for 
example, can have no application whatever to the lands in question. 
In fact, were the English law to apply, it would amount to a trust 
created for the purpose of evading a rule of law. As such it would 
be held illegal and void even under Anglo-Saxon jurisprudence.' 
True Nature ^" ^'^^ language of the Judicial Committee of the 

of Extra- Privy Council, in the Zanzibar case,* the rights of 
t^frijorial extraterritoriality as conferred by the territorial sovereign, 
R «•"•• show the nature of the immunities desired by, and 

1 Infra, appendix B. 

> See Alabaater, o87.600, for the Chinese law soverning religious am) private 
trosta OS well ea the judicial deciaions thereon. Some of the rulea are aa fallows: — 
(a) The object of a trust having been accomplished, the truat will atilt be luain- 
tained ; (b) & bojui fide parchaaer of truat property for valuable conaideratiou, and 
without notice, will not be diaturbed, provided that those interested have liad hmple 
opportunity to oppose the transfer if they saw fit to do so ; (c) a bona fide purchaser 
of trust property for valuable consideration will not be disturbed, save on the clearest 
evidence; (d) a property devised with a condition of main tain in); the ancestral 
" worship " cannot bo alienated ; (e) the erection of a temple );iving a right of 
patronage to the founder and his heire, gives a right of advowsoii indefeasible by 
Bubaequent benefactors, although these will be allowed to recall their benefactions 
it the consequent privileges of patronage be denied them. 

■Louis N, Richards, in IS Harvard Law Review (1901), 193. 

* The Secretary of State for Foreign Apiiri r. ChaHeiwortk PUIing <fe Co., 1001 A. C. 
373.306. 
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accorded to, the subject of the treaty powers — namely, complete 
personal protection, assurance of satisfactory judicial tribunals, and 
such enjoyment of his property for himself and for those who claim 
under hum, aa his national law will afford him. But "it is going a 
long way beyond that, and beyond the reason for these immunities, 
to say that the moment a plot of land is purchased by an English- 
■nan, it is stamped by the same character and is attended by the 
same incidents that would belong to it, if it were actually conferred 
to England and surrounded by other English land; and to say that 
his neighbours, who may or may not be British subjects, must have 
their rights and liabilities governed by its fictitious, and not by its 
actual situation.'" 

Judicial In Macdonald v. Anderion,^ decided in 1904 at 

Decisions. Tientsin, before Mr. Justice Bourne, of the British 
Supreme Court for China, the above reasoning was followed. Said 
Sir Frederick : — "I hold that the law of China ought to be applied 
to the facts of this case. The Court administers the law of 
England (1865 Order-in-Councii, art. 5); but what is the law of 
England in r^ard to immovable property situated within the 
dominions of the Emperor of China? Undoubtedly, that right in 
respect of such property shall be governed by the lez silus, that is, by 

the law of China The law applicable to lands in China owned 

by His Majesty's subjects has been so long & moot point, and the 
interests involved are so large, that I think I ought, now that the 
quratioD has been raised by this suit, to state my opinion of the 
eifect of the judgment of the Privy Council in the above case — 
Secretary oj State v. Cliarlesworth Pilling & Co.! That case seems hy 
analogy to establish two propositions: that Chinese law ought to fc^ 
applied by his Majesty's courts in China to the incidents of land in 
China, and that his Majesty's judges in China ought to take judicial 
notice of Chinese law." 

Morever, according to the British law officers, this lex loci must 
similarly govern the law relating to contracts between British subjects 
in China and Chinese respecting the cession of property in China.^ 
And the opinion has also been expressed that "it is not unlikely that 
under the American foreign jurisdiction the same principle (lex loci) 
would be followed."* 



3 North Chin& Herald, Feb. 5, 1903, 247-350; Hinckley, 2S0.253. 
» Norton-Kyslie, I., 377. 
* Hincltlej, V7. 
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CHAPTER VII 
RIGHT OF RAILROAD COHSTRUCTIOK. 



173. [ffiPINITION. 

Ill the course of our discussion we meet here, for the first, time, 
with a specinl group of treaties of a hybrid character. As a rule, an 
agreement to build or finance a railroad is a commercial contract, 
pure and simple ; in China, however, a political element is imported 
into the commercial transaction. 

"B«ttlo 0* These agreements were principally made during or 

CoBces- immediately after the period of the scramble for leased 
Mons." territories.^ When the struggle was at its height, Lord 
Salisbury, the British Foreign Secretary, telegraphed to Sir Claude 
MacBonald, the British minister at Peking, on July 13, 1S98, as 
follows: — " It does not seem that the battle of concessions is going 

well for us One evil of this is, that no orders for materials will 

come to this country. That we cannot help. The other evil is, that 
by differential rates and privileges the managers of the railways may- 
strangle our trade. This we ought to be able to prevent, by pressing 
that proper provisions for equal treatment be inserted in every 
concession."" 

l>oUtlco-C«m- Against the Chinese government the private con- 
merciol cessionaire has the active or watching support of his 
Tranaactlon. miQjgt^]. gj Peking or of his own government at home. 
For the terms of the contract are examined by his diplomatic 
representative before the completion of the transaction, or they are 
communicated to him on its signature. Or as a British miuiater 
himself put it: — "I repeat what I said to you when here; not a 
single bona fide or approximately practical scheme which has been 
brought to this legation has failed to be put through. ' ' ' 

Now such a situatiou is without legal justification, and the 
agreements* can hardly be considered as advantageous to the grantor. 

1 Supra, 86, 71. 
» China, 1899, No. 1, 164. 

' Sir Claude Uacdonald to Lord Ch&rlea B^reslord, Nov. 23, 1898, in China, 
1899, No. 1, 344. 

i See Rockhiil, 207-417; Kent, 203-298. 
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174. TERMS OF OOffTRACT. 

There are two classes of concessionaires: (a) Foreign govern- 
ments; (b) Foreign individuals or companiea. In the first the 
concession is granted to a government for a specified period of time, 
within which the latter may construct the railroad as well as 
administer it. In the second the grant is conceded to a foreign 
individual or company, the terms of which will be discussed in 
connexion with railway loans.' On the expiration of the lease the 
line or lines. will revert to the grantor, with or without the payment 
of compensation to the grantee, and with or without the right of 
redemption before the expiry of the term. 
£tnrt«Ktc As regards the concessions of foreign governments, 

Railways, these were acquired by them for strategic purposes. For 
example, the Chinese Eastern Railway or Russian extension of the 
Trans-Siberian line, estimated at 1,000 miles, was secured in 1896 
and prolonged southwards, in 1898, to Port Arthur for another 400 
miles. After the Russo-Japanese war, the 400-mile extension lo 
Port Arthur was transferred to Japan in 1905. This transfer was 
confirmed by China, and Japan secured in addition the construction 
of the Antung-Mukden line of 170 miles. In 1898, the French 
secured an extension of their Tongking line into Yunnanfu — a 
distance of some 200 miles. And, in the same year, the British 
obtained an extension of their Burmah system to the Yangtse river 
— a distance of 700 miles. 
RlKfat of Concerning the right of redemption, the Russian 

R«a«mpll(«i. line will lapse 80 yeare from date of opening; but 36 
years after the completion of the whole line, China may reacquire the 
property by paying compensation in fall.' The Antung-Mukden 
concession is for 15 years, but no right of redemption before the 
expiry of the term is reserved.^ The French railway to Yunnanfu is 
for 80 years, bat at the end of 18 years the Chinese government may 
redeem it by paying compensation in full. If the option is not exer- 
cised, it will revert without compensation, as in the case of the 
Russian line, at the end of 80 years.* 

175. "SPHEP.ES OF INTEREST." 

As in the case of the so-called "spheres of influence," it is usual 
to claim that if an alien corporation is granted the privilege of raii- 

i~Jnfrt, I 81, 

1 Rnasis, 1896, No. 1, 8-9. For s modification of this SO-^ear period ot the South 
ManchariAD section of this llae, see iri^ra, appendix B, treaty (B), note (1). 

* Under the Japanese treaties of 1916 (infra, appendix B, treat; (B), art, 1), the 
original period has been prolonged to 90 years. 

* Haa, ea 
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road constraction, the area of territoiy traversed by the railway 
constitutes a "sphere of intereat" for its own governmeut. 
Accordingly, the conceasionaire's government is said to have the sole 
right of developing the industries or economic interests of that 
region. 

CUlnu ln> Now such a claim is as untenable as that put 

admissible, forward in the so-called ''spheres of influence." Ex- 
cept where an engagement to this effect has been expressly entered 
into by the grantor, as in the Kiaoehow agreement,* the above 
assumption lacks foundation. It is conceivable that self-interest 
may prompt the governments of the different concessionaires to 
aiTange among themselves regarding the respect due to each other's 
"spheres." ' Bat those understandings can only bind the states who 
are parties thereto. They can never bind the grantor. The fictions 
of "spheres of influence" .and "spheres of interest" were created 
contemporaneously, designed to stand or fall together. What we 
have already said about the firat^ applies, mutatis mutandu, to the 
second. And ao no further discussion is necessary. 

176. RIGHT OF OPERATION INDEPENDENT OF TREATIES. 

Apart from the exceptional right conferred by the agreements 
above noted, an alien or alien company may apply for special 
permission from the territorial government to build and operate 
railways in China. Under the Railway Regulations of 1904, he is 
permitted to apply for such authorisation, subject to the condition 
that the foreign interests in a railway company organised thereunder 
slmll not exceed fifty per cent, of its total capital.* 

This method, however, is to the alien concessionaire too prosaic 
to prove attractive. It lacks the romance of negotiating with the 
territorial government with the support or knowledge of his own 
minister at Peking — an invaluable asset to the concession-hunters. 
Accordingly, this independent method of procedure does not appear 
to be availed of to any extent. 



1 Sapra, 93. 

3 Bee China, IS99, Ifo. 2: Corre^ondence between Greet Britidn and Bossia with 
regard to their reepective railiray interests in China. 
» Supra, 88-82. 
* 17 KuangliBu'D New Laws and Ordinances, 6 i Koo, 382. 



jdbyGoOglC 



CHAFTER VIII 
RIGHT OF MINING EXPLOITATION 



S 77. DEFINITION. 

The privilege to open mines in China is of two kinds. In the 
first, the grant is conferred in conjunction with that of railroad con- 
struction. And for this purpose it is provided that the concessionaire 
may develop and operate all mines on either side of the railway track 
within a distance of from five' to thirty ii' In the second case the 
privilege is granted primarily for mining purposes. Sometimes, 
however, it may carry with it the collateral right of constructing a 
short railway or railways to connect the mines or transport their 
machinery and output,' 

t 78. TERMS OP OONTRACr. 

_ .-, If the concession be granted as a collateral right to 

' that of railroad construction, the proceeds of the mines 
nre appropriated by the operating government or corporation for the 
benefit of the linfi. If, however, it is a pure mining grant, a per- 
ceutage of one-fourth of the net profits is reserved as royalties to the 
territorial government. And if the concessionaire is an alien govern- 
ment, the usual production tax and royalties are likewise reserved 
to the grantor,* 

Praductlon In addition, a production tax of 5% is levied at the 

Tax. pit. " In future, whenever capital is used to work coal 

or iron mines in China, this rule for a 5% government tax on tlie 
output shall be enforced, so that all may be treated alike." From 
the annual proceeds, 6% is to be employed to pay back the capital 
advanced by the concessionaire, and 10% set aside as a sinking fund 
for the yearly repayment of capital and consequent reduction of 

1 Art, 5, Peking-New chwmg railway, 1888. 

' Art. 4, sec. II, Kiaocliow convention. "Chinese capiUl may be invested in 
theie (railway and mininf;) operatJoni, and arran^itienta for carrying on the nork 
eliall hereafter be made by a joint conference of Chinese and German representa- 
tives."— JWrf. 

» Art. 17, Peking Syi.dicate'a Honan conceaaionB, June 21, 1808; art. 13, Nan- 
p'iao mines, Oct. 10, I8Q8. 

* Art 3, Japanese 1909. See also tupra, 16, footnote (fi). 
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interest. But, "this capital being money lent by merchants for 
mining purposes, the Cliinese government will not in any way be 
responsible for losses incurred in the butiiness."^ 

The control of the miaea is vested in the conces- 
sionaire syndicate during the life of the grant.* On the 
expiration of the lease all mines, together with their property and 
appurtenances, will be handed back to the grantor, gratia and with- 
out any compensation whatsoever.' Each mine will have one foreign 
and one Chinese manager, "the foreigner to control the works, the 
Chinese to attend to all matters between natives and foreigners." 
Accounts will be kept in the foreign system; "receipts and payments 
of money will be controlled by the foreign manager, but these are to 
be audited by the Chinese manager.' ** 

R«demp- Concerning the right of redemption, it is provided 

fox- that "if any Chinese gentry or merchants shall, within 

the term (of sixty years) acquire three-fourths of all the shares 

of any one mine, that mine may then be redeemed from the conces- 
sionaire syndicate."* But, meanwhile, the concessionaire is to utilize 
88 much as possible native talent as well as local labour, and also 
establish a mining school for that region. 

China at Finally, there is this important provision regarding 

War. China being at war: — "These mines being under the 

sovereignty of China, should China ever be at war with another 
countr)', the syndicate will obey the orders of the Chinese government 
prohibiting any aid to the enemy."' 

f 79. MINING REGULATIONS. 

Independent of the above "treaty" right, an alien, ia also 
authorised, as in the case of railways, to obtain a special permit to 
open mines in China or hold stocks in Chinese mining companies. 

According to Article IX of the Mackay treaty, 1902, China 
engages to amend the existing mining regulations and, selecting 
from the rules of Groat Britain or other countries, which seem 
applicable to conditions in China, recast them "in such a way as, 
while promoting the interests of Chinese subjects and not injuring 
in any way the sovereign rights of China, shall offer no impediment 
to the attraction of foreign capital or place foreign Capitaliata at a 

1 Art. 6, Peking Syndicate's Sliansi minea, May 21, 1898. 

* Arts. 3 and 9, ibid. 
» Art. 9. 

• Art. 4. 

6 Art. 15. 
« Art. 19. 



jdbyGoOglc 



( 163 ) 

greater disadvantage than they would be under generally accepted 
foreign regulations."^ Accordingly, the Regulations of 1907' were 
drawn up. And since no new ones have as yet been promulgated, 
we will cite from the above regulations. 

Submbdoa An alien may not purchase or otherwise take an 

to ChlncH absolute title to any raining lands. Further he must 
'•'"" ''*'*''■ observe Chinese laws. As r^ards jurisdiction, it is 
provided as follows: — "The subjects of treaty powers who voluntarily 
co-operate with Chinese subjects in mining enterprises shall be held 
to have thereby consented to observe Chinese laws, to submit them- 
selves to tlie control of Chinese authorities, and to act in conformity 
with the Mining Regulations now in force, or to be made in future, 
and otlier kindred laws, such as the Law of Companies. They may 
be permitted to carry on the necessary operations only if they really 
observe the foregoing requirements." * 

Persons under The following are, however, not admitted to such a 
DlMbllity. privilege: — (l)Buddhi3ts, Taoists, and members of mis- 
sionary associations who pursue religion as a profession. (2) Subjects 
of non-treaty states as well as of states which do not reciprcxally 
accord the like privileges to Chinese subjects, (3) Foreigners who 
do not observe the laws of China and those who have once been 
guilty of oifences against the Chinese law, or the law of their own 
country, (4) Foreigners who are in the service of foreign govern- 
ments or of the Chinese government. (5) Those who have Iield 
otfices under a foreign government and have not definitely resigned 
tliem. (6) And those who may be denied the privilege by special 
order of the Chinese government.* 

A Bond In submitting his application for such a permit, the 

Deposit. alien is required to produce a testimonial from his 
consul, certifj'ing that the applicant ia ready and will observe the 
regulations and 'supplementary rules made or to be made thereunder. 
At the same time he is to deposit a bond as a pledge that he will 
constantly observe the same- 

Privileges of Such a permit, when granted, confers upon him the 

■ "Mlniug status of a " mining merchant." It entitles him to the 
Merchant." gpecial protection of the local authorities, and exempts 
him, and him alone, from the treaty provision requiring him to 
take out a passport for travelling in the interior. The same permit 
also exempts him from the prohibitions regarding holding lands, 

1 ty. Art. 7, American 1903. 

' > IG Knanfchsu's Kew Lane mid Ordinaiicea, 92 tqg.; Ebo, 2S2-28ii. 
« Art. 41), 1907 Hejjulations, 

'^"•"•'"* ..Google 
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renting houses, and establishing trading companies or warehouses or 
other similar acta in the interior. Concerning all other foreigners, 
however, including those desiroaa of going inland for prospecting or 
working in mines, the treaty proviaions ' ' remain in full force and 
without the slightest modification." * 

Crimes and If a mining merchant commits a crime, the treaty 

OfltencM. stipulations will be followed, subject to the proviso that, 
if the judgment of the consul does not meet with the tacit approval 
of the Chinese authorities, or satisfy the other mining merchants in 
the region where the offence was committed, then the offender's 
fellow-nationala may not again apply for authorisation to open mines 
in that pi-ovince." In civil suits, however, as where he is engaged in 
a monetary litigation with a Chinese or another foreigner, affecting 
merely the private rights of the parties concerned, "the Chinese 
authorities shall decide in accordance with the Chinese law and 
established rules." If, however, the circumstances of the case be 
peculiar and unprovided for in either the laws or the rules in force, 
then it shall be settled impartially, " according to the laws prevailing 
in foreign states generally and with due consideration of the state 
of Chinese law." ' 

A system of appeals is also instituted, under which 
a mining merchant may appeal from the district 
mining deputy's decision respecting mining affairs to tlie general 
mining bureau of the province, or carry his appeal finally to the 
Ministry of Agriculture and Commerce at Peking, In such appeals 
"no minister or consul of any nation may intervene," The case 
will be decided according to the regulations, unless where it is not 
Citation o! expressly provided for. In the latter case, " the mining 
Foreiga laws of foreign states may be cited as the basis of a 
Law. decision," but such citation "must not be contrary to 

the principles of the regulations." * 

^ Arts. 59 acd 63. 
> Art. 61. 
■ Art. 60. 

« Art. 62. 
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CHAPTER IX 
LOANS 



t 80. DEFINITION. 

The agreemeats respecting the making of loaas to China con- 
stitute the second species of treaties and conyentions which dwell 
within inverted commas. As in railway contracts the transaction is 
likewise of a politico-commercial character. These fall under two 
categories: (a) agreement for a railway loan, and (b) agreement for 
a public loan. In the first, the loan is advanced by the creditor in 
consideration of the grant to construct a line; in the second, the loan 
is advanced for the prosecution of reforms which the Chinese govern- 
ment contemplates instituting. 
S 81. RAILTAY LOANS-TERMS OF CONTRACT. 
"Peking Prior to 1908, the terms of a railway contract were 

Shanhat* almost Usurious. For example, according to the 
kaan"Terma, agreement of the Peking-Shanhaikuan railway, a 
British concession granted in 1898, the chief engineer and account- 
ant were to be appointed by the creditor. In default of payment the 
line itself was to be handed over to the creditor, and no further loan 
was to be raised on the same security except with the creditor's 
consent. 

As these terms constituted a " foreign control of the line," 
Kussia protested in the interests of its own concession, the Port Arthur 
extension of the Chinese Eastern railway. Eventually, the govern- 
menta of London and St. Petersburg exchanged notes on the subject, 
as follows: — "The general arrangement established by the notes 
referred to above is not to infringe in any way the rights acquired 
under the said (Peking-Shanhaikuan) loan contract, and the Chinese 
government may appoiut both an English engineer and a European 
accountant to supervise the construction of the line in question and 
the expenditure of the money appropriated to it. But it remains 
understood that this fact cannot be taken as constituting a right'of 
property or foreign control, and that the line in question is to remain 
a Chinese line under control of the Chinese government, and cannot 
be mortgaged or alienated to a non-Chinese company."^ 
1 Cliiua, 1899, No. 2, 85j Iteinscb, 114120. 

' '« > r..„.., Google 
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Since 1908, however, the terms have been more 

PBkow" favourable to China. The right of control and adraini- 
Teinu. stration of the railroad is reserved in the borrower. 
According to the agreement of that year with the Hongkong and 
Shanghai Bank and the German Bank for the financing and construc- 
tion of the Tientsin- Pukow line, it is the borrower who appoints the 
chief engineer, although the creditor may or may not approve of his 
selection. The bon-ower controls the funds and receipts, although 
the creditor may inspect the accounts and verify the payments. In 
the event of default of payment, the revenue pledged for its service 
will only be transferred to be administered by the maritime 
customs.* 

In some cases the loan is secured by a specific and 
**"'^ '■ first mortgage upon all lands, materials, rolling-stock, 
buildings, property and premises of every description, purchased or 
to be purchased for the railway, and on the railway itself, when 
constructed, as well as on the revenues of all description derived 
therefrom.^ The right of redemption is generally ex- 
e emp on. gpgjgg^tjjg after gg many years, subject to the payment of 
adequate compensation. But in a few cases the option is so restrict- 
ed as to operate in the nature of a clog on redemption. 
"P«r«'rt"g« In the concession of July 25, 1914, to Messrs. 

Construe- Pa'jling & Co-i Ltd., a British syndicate, to construct 
tion and finance the Shasi-Shingyifu line, the "percentage 

System," contract construction system" was first adopted. Some 
of the terms are as follows; — (1) The railway is to be constructed by 
the contract system. (2) The Chinese managing director is to co- 
operate with a firm of British consulting engineers in drawing up 
plans and supervising the work. ( 3) A firm of British accountants 
is to be engaged to keep the accounts of the loan, which is secured 
on the railway and the properties connected therewith, and is also 
guaranteed by the government. (4) Specifications and costs must 
first be approved by the Chinese authorities.' 

I S2. PUBUC LOAMS-TERMS OF CONTRACT. 

In general the creditor is given the option of first accepting or 
refusing an offer to lend a subsequent loan to be floated for the same 
objects or secured on the same assets.' In most cases the borrower is 



^HsD, ,135-140. These are known &3 the "TientsiD-Fukow" terms in contm- 
dUtinction with those oC the Peking-Shanbaiknan line. 

1 See the Siiijani;-Pukon railway, a coticeaaion granted to a British syndicate on 
Nov. 14. 1S13. iu Haa, 158. 

« Hbq. 161. 

* See tupm, 92-R3. 
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entitled to pay off the loan with compensation ao many years before 
the expiration of the term.^ But in others, a clog on redemption is 
inserted, which binds the borrower to allow the loan to run out its 
appointed time.^ 

183. PUBLIC LOANS-SECURTry. 

In some of the earlier loans the receipts of the maritime customs 
constituted the first security,^ In subsequent advances, however, 
other proceeds or taxes have been drawn upon— e.y., the li-kin tax,* 
the octroi and other taxes," as well as the salt tax.' 

Drfuilt of If other receipts than those of the maritime customs 

PsymMt. be hypothecated, it is usually provided that in default of 
payment such secured revenues shall be transferred to and be 
administei-ed by the maritime customs.' The Austrian loan of 1912 
is, however, an exception. Article IX of the loan agreement provides 
that in default of payment, the Austrian minishtr shall have the 
right to nominate a third party to administer the secured revenue 
until the loan is repaid. 

Question of Among the different loans themselves the question 

priorities, of priorities is to be observed, so that the creditor of the 
second loan shall not be preferred to that of the first, in case the same 
security is pledged to both advances : Qui prior est tempore, potior 
est jure. But to prevent any disputes arising in future, a priority 
clause is generally inserted in the agreements. Thus Article IV of the 
Keoi^anisation Loan of 1913, reads as follows: — Subject to previous 
charges, "no loan, charge or mortgage shall be raised or created 
which shall take precedence of or be on an equality with this loan, or 
which shall in any manner lessen or impair its security over the said 
revenue of the salt administration of China, so far as required for the 
annual service of this loan, and any future loan, charge or mortgage 
charged on the said revenues of the salt administration shall be made 
subject to this loan, and it shall be so expressed in every agreement 
for any such future loan, charge or mortgage." 



I An. S, AnKlo-Gennan 1898. 

> Art. 15, BritiBh 18V4; art. 7, Anfclo-German 189A. 

* Art. 6. Anglo-German 1898; art. 6. Currency 1811. 

■ Art. fi, Currency 1911 ; art. 9, Austrian 1912; arL 3, Betgi&n 1912. 

• Art. 4, CriBp 1812; art. 4, Beorgwiisatioii 1913. 
1 Art. 4, Crisp 1912; art. 5, Beorguiiaation 1913. 
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PART III 



TREATIES, CONVENTIONS, ETC., OF 
GENERAL CHARACTER 



CHAPTER I 
RIGHT OF PROTECTIOIT 



SU. DEFINITION. 

So far we have dealt with treaties, conventions, agreemeDts, etc., 
of a political and economic or commemal character. Those dealiog 
with matters of a general character — e.g. respecting the right of 
protection, religious toleration, rights of reciprocity, ti-eaty interpreta- 
tion, and the most-favoured-nation clause — remain to be considered. 

We will first take the right of protection. In all treaties it is 
provided that the subjects or citizens of the contracting parties shall 
each within the dominions or territories of the other enjoy full 
protection in person and property. They sliall not be subjected to 
any molestation or interference in the pursuit of their lawful callings 
or occupations, and as long as they are law-abiding they shall receive 
every protection from the territorial government in all that appertain 
to the enjoyment of their rights and property. 
185. EXTENT OF PRIVILBGE. 

Armed In China the alien's right to protection is defined 

Assistance, to mean that the local authorities shall defend him from 
all insults and injuries. And if his dwellings or property be 
threatened or attacked by mobs, incendiaries or other violent or 
lawless persons, the local authorities, on the requisition of his consul, 
shall immediately dispatch a military force to disperse the rioters, 
apprehend the guilty individuals, and punish them with the utmost 
rigour of the law.* 

This right is further extended to imply that no 
embargo shall be placed by the territorial authorities on 



Embargo. 



I Art. 11, American 1858; art. 18, Britisli 1858. 
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his vessels and property. " Nor shall they be seized or forcibly 
detained for any pretence of the public service: but they shall be 
suffered to prosecute their commerce in quiet, and without moles- 
tation or embarrassment." ^ 



Jtu Aagmrtue. 



Now the above, of course, holds good only in time 
* of peace. For in the event of hostilities, alien subjects 
are not entitled to a more favourable position than the subjects of the 
territorial sovereign. In which case he cannot be denied his jtia 
angarise, so long as he makes suitable amends. Article X of the 
Mexican treaty of 1899, accordingly, provides as follows: — " Tlie 
vessels, cargoes, merchandise or effects of citizens or subjects of 
neither contracting party shall be detained for any military expedi- 
tions, or for any public purpose whatever, without corresponding 
compensation first being agreed upon and settled." 

War Coa> But even in time of war between the territorial 

trlbutlons. government and a third stale, the right shall exempt 
the subjects or citizens of the treaty states "from all compulsory 
military service whatever, whether in the army, navy, or national 
guard or militia." Moreover, "they shall likewise be exempt 
from all contributions, whether pecuniary or in kind, imposed as 
a compensation for personal service, and, finally, from forced 
loans and from charges, requisitions, and war contributions, unless 
imposed on real property when they shall pay them equally with 
nationals." * 

186. LIMITATIONS OF PRIVILBGE. 

Forfeiture of An alien is entitled to the fullest protection, unless 

Right. he expressly or impliedly forfeits his right. So long as 

be conforms to the laws of the territorial government, as established 
by the treaties, the latter is bound to afford him every assurance of 
security. If, however, he disr^ards all warnings and exposes him- 
self to unnecessary risks, eg., as in a riot or insurrection, the local 
authorities cannot be responsible for any injuries which he may 
incur by his own imprudence or recklessness. For, having taken 
the law into his own hands, he is debarred from seeking their 
protection. 
Porcfi Moreover, if the injuries result from circumstances 

Mmjenre. which could not have been foreseen by either the alien 
himself or the territorial government, the latter's responsibility is 
necessarily restiicted to one of adopting prompt measures to suppress 
the violence and apprehending the law-breakers for due punishment. 

1 Art. 28, American 1844; art. 12, French 1858. 

> Art. 10, Mesican 1899. See alao lupw, 101. P ^ lolc 
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And if the territorial sovereign's power to pat down the disorder is 
overborne by superior force or force Tiiojeure, tlien his responsibili- 
ty is correspondingly decreased, 

Territorial ^°^ ^^ ''^"S "^ ^^^ situation remains normal, the 

SoTcrelgn's foreigner's property will be fully respected and protected. 

Self- But in exceptional cases, as in the event of hostilities or 

Defence. jj^^ better promotion of hygiene and sanitation, the 

territorial sovereign has the right to exercise his prenigative and 

adopt whatever measures he may deem adequate or necessary for his 

own self-defence. In other words, "no prohibition or restriction of 

importation or exportation shall take place in the reciprocal commerce 

of both countries, unless it be likewise apphed to all other nations, 

except for sanitary motives or also in view of events of war."* 

I 87. QUESTICH^ OF LIABILITY AND FOREIGN CLAIMS FOR OQHPBN- 
SATIOR 

Intenuttonal In international theory and practice it is generally 

Practice In admitted that, in the case of injuries to the person or 
est. property of aliens residing within his dominions, the 
liability of the territorial sovereign is predicated only where he could 
have foreseen as well as prevented the awkward consequences. If the 
actual violence could not have been either foreseen or avoided by any 
exercise of vigilance on his part or that of his officers, the territorial 
sovereign ia absolved from blame : Nemo tenelur ad impossibile. To 
hold him to strict accountability in all cases, is to say he must do the 
impossible as well ns place alien subjects on a more favourable footing 
than that accorded to his own subjects.* 

International ^" China, however, the above equitable doctrines 

Practice in have generally been disregarded by the foreign govem- 
Chlna. ments, and until recently the territorial government has 

always been held to an absolute responsibility. "China, indeed, 
regardless of treaties, has in innumerable cases been held to a degree of 
responsibility amounting to a guaranty of the security of persons and 

property of aliens In other words, liability is predicated on the 

failure to prevent the injury, regardless of the ability to prevent it. 
This practice overlooks the principle that an alien visiting unstable 
countries assumes a certain measure of risk, and compels the weaker 
nations, like China and Morocco, to assume a certain degree of 
guaranty for the safety of aliens,'" 



1 An. 8, Mesican 1896. 

» Of. Moore, VIL, { 1023; 1 Am. J. Int. Law (1807), 26«; ibid., 1813, 497-5S 
724-766; 1S14, 802-852. 
' Borcliard, 222, 215. 
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China's Now, the burden impoaed upon China ia most irk- 

Burden. some. Were aliens not entitled to the rights of extra- 
territoriality wherever ihey reside or travel in China, the territorial 
sovereign would have complete jurisdiction over their person and 
property. If so, he could he held responsible for their fullest 
protection. As we have seen, however, even this much is not 
admitted or conceded by Western governments in their relations, 
vith one another.^ But add the embarrassments of extraterritor- 
iality and the consequent diminution of jurisdiction and control over 
foreigners to the shoulders of China, and the injustice of holding her 
to aleolute responsibility becomes at once apparent. Moreover, the 
fact that foreign warships may be stationed at the open ports in order 
to protect the commerce of their nationals, appears to diminish pro 
tanto the responsibility of the territorial sovereign for affording the 
fullest protection to such alien subjects and their property. 
Rule briore Prior to 1900, China had to pay all and sundry 

1900. claims preferred by the aliens or their governments. 

But in the light of the practice in Western countries, a vast majority 
of the claims then made and paid would not be entitled to any pay- 
ment in either law or equity. For example, in 189S, for the murder 
of two German missionaries in Ts'oochowfu (Shantung) by brigands, 
Germany demanded the lease of Kiaochow Bay and the right of 
railroad construction in Shantung province. And, in the same year, 
when a French priest was also murdered in Szechuen, France de- 
manded an indemnity of Tls. 1,200,000 as well as mining rights in six 
districts, extending over six degrees of longitude, in the heart of 
Szechuen province.^ China was weak in terms of military strength, 
and BO was in no position to demur. Here was not to question the 
reason why ; hers was but f o do and pay. 

Americaa The American claims of 1858 may be cited as another 

Claims, illustration. IXiring the hostilities between England 
'"*' and France and China in 1856-1853,' losses were 

incurred by Americans in the theatre of war. A claim having been 
made for their indemnification, China agreed by treaty to pay Tls. 
600,000 which, together with the interest accruing therefrom, 
amounted to G. $735,258.97. Two commissionere were appointed 
by the United States, in 1859, to adjudicate upon the claims of its 
nationals. Of the claims presented $321,355.99 was disallowed and 
$114,187.95 allowed.* 

1 Cf. Moore, VI.. H 1032-1049, and the rules adopted by the Institnte of loter- 
national law, in 1900, in 18 Anniiaire, 254-2S6. 

1 iteituwb, 146; B. S. Gnndry, io the Forlnighlly Review, 1690, 461. 
' See tupra, 7. 

« 40th Cong. 3rd sees. Exec. Doc. No 29 (1666-1869), pt. 8, ieO-161, t 
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In the case of the Caldem, a Chilean bark of 574 
tons, which on Oct. 7, 1854, pat into a bay near 
Hongkong through stress of weather, and was there plundered by 
piratical bands, tlie two commissioners disagreed. The decision of 
Commiaaioner Roberts was, however, upheld by the American 
government, although the claim of the vessel's New York under- 
writers had been rejected by two successive ministers. 
Dissenting The dissenting commissioner. Dr. Bradley, expressed 

Judtrment. himself as follows: — "A decision in favour of the claim- 
ants would be unprecedented, as numerous like instances have, within 
the lagt 17 years, occurred in waters over which China exercises 
jurisdiction for which neither British nor American underwriters 

have ever nsked indemnity Piracy is one of the risks against 

which they insure; and it would be as reasonable to insist on Chinese 

indemnity for losses by Chinese typhoons as for those by Chinese 

pirates. 

McLeodCsse "Mutatis mutandis, Mr. Webster's line of argument 

cited. with Mr. Fox, the British minister at Washington,^ is 

equally pertinent to the Chinese, as regards piracy. He pleads, on 
account of 'the extent of the frontier' to be guarded, 'that irregular- 
ities, violences, and conflicts should sometimes occur, equally against 
the will of both governments, is certainly easily to be supposed. 
This may be more possible perhaps, in regard to the United States, 
without any reproach to their government, since their institutions 
entirely discourage the keeping up of large standing armies in time 
of peace, and their situation happily exempts them from the necessity 
of maintaining such expensive and dangerous establishments. All 
that can be expected from either government in these cases is good 
faith, a sincere desire to preserve peace and do justice, the use of all 
proper means of prevention, and that if offences cannot, nevertheless, 
be always prevented, the offender sliall still be justly punished. In 
all these respects the government acknowledges no delinquency in the 
performance of its duties.' 

"With the same justice and propriety," concluded the commis- 
sioner, "might the imperial prime minister adopt this language in 
reference to the cause of the pending suit. '" 

^ In the end, the claimants received some |170,000. 

But in the almost similar case of the Neva, which was 

scuttled by Chinese pirates in November, 1857, the claim of its 

owners was rejected by the two commissioners. Subsequently, in 

I ThJB refere to the McLeod case, or tiiat of the Caroline (tupra, 77) in connexion 
with tlie Canadian border difficulties. 

* 40th Cong., etc, 175178. ,- , 
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1869, a 8Qm of over |S8,000 was also paid them from the surplus 
funds. Moreover, one claim for false impriBonment and corporal 
punishment, in 1841, was reduced from $50,000 to one-fifth which, 
with eighteen years' interest at 12%, totalled $31,600. But finally, 
in 1885, $453,400 was returned to China.* 

In 1900, however, a new rule was inaugurated. 
During the negotiations between the powers and China 
over the settlement of the "Boxer " troubles, the foreign representa- 
tives appointed a commission on indemnities, consisting of the 
ministers of Belgium, Germany, Holland and the United States. In 
assessing the claims to be presented to the Chinese government, the 
object in view was expressed to be "first, to ensure an equitable 
indemnity to those who have been injured, and second, to prevent 
the anti-foreign movement of 1900 being made use of under cir- 
comstances as a pretext for illegal gain or profit." ' Accordingly, in 
abrogation of the former doubtful practices of computing on indirect 
as well as illegal claims, the commission laid down the following 
principle: — "Damages shall not be claimed except in eases whichi 
are immediate and direct consequences of the anti-foreign move-' 
ment." 

Inadmbslbie Therefore, the undennentioned "ought not to be 

Claims. considered as an immediate and direct consequence of 
the events of 1900":— 

(A) To merchants: 

(a) Losses of earnings resulting from the interruption of 
business or from the disturbed state of commerce at Peking, 
Tientsin, and elsewhere; (b) bills payable at deferred sight of 
a risky character; (c) goods belonging to Chinese, intended for 
export on their way from the interior with transit passes; (d) 
telegrams, insurance charges, and other ordinary expenses of this 
nature; (e) interest on goods in stock; (f) loss of interest on 
exchange contracts with banks; (g) goods in transit belonging 
to Chinese; (h) increased freight charges, except in the case of 
contracts entered into before the events; (i) commission to be 
earned on future contracts; (j) depreciation of value on millinery 
and similar articles; (k) fluctuations of exchange; (1) ordinary 
insurances of goods sold but not delivered ; (m) losses caused by the 
interruption of banking operations during the troubles ; (n) re- 
muneration to employees to compensate them for the sufferings 



1 For. Bel., 1886, 147. 

1 For. BeL, 1901, iLppendlx, ABalra in China, 104-108; China, 1002, No. 1, 
46-40. 



( 174 ) 

undergone; (o) hotel guests who have failed to pay their bills; 
(p) loss of customers generally ; (q) value of sites, the buildings on 
which have been destroyed; (r* depreciation of land in consequence 
of events; (s) negotiable instruments not met, unless the real 
damage done can be clearly established; (t) interest on loans; 
(u) money lent to Chinese, except in transactions wlien the security 
given was amply sufficient. 

(B) To private individuals : 

(a) Mental sufferings and injuries of any character; (b) ill- 
ness, except in cases where it entails incapacity for work ; (c) 
travelling expenses other than journeys to the nearest place of safety ; 
(d) destruction of Chinese houses rented to foreigners; (e) loss of 
diplomas; (f) loss of customers. 

(C) To Chinese: 

(a) Chinese capital invested in commercial or industrial under- 
takings in association with foreign capital; (b) to compradore's 
goods, being his personal property, which were lost in a godown 
belonging to a foreigner- 
Admissible As regards the claims which were declared as 
culms. admissible, the list is as follows: — 

(A) To societies and companies : 

(a) Buildings and other property which have been destroyed or 
damaged, belonging to societies and companies in Peking, Tientsin, or 
elsewhere, including temporary housing and repairs, expert surveys 
for determining the amount of damages, etc. 

(B) To industrial undertakings: 

Direct losses suffered by industrial undertakings, works com- 
menced, wasted or suspended. 

(C) To merchants : 

(a) Private property of merchants; (b) real estate destroyed 
or damaged, including temporary housing and repairs, expert sur- 
veys for determining the amount of damages, etc.; (c) furniture; 
(d) usual and inevitable salary of employees whose services could 
not be turned to account; (e) unavoidable office expenses not 
made good in consequence of the events; (f) stock-in-trade, goods, 
provisions, samples possessing pecuniary value, destroyed or de- 
teriorated; (g) extraordinary cost of storage and reshipment; (h) 
debts recognised as valid which can no longer be recovered; (i) 
bank-notes lost or which cannot be cashed; (j) specie, bills payable 
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at aight; (k) broken contracts of all descriptions, losses suffered in 
consequence of the non-execution of contracts entered into for articles 
of exportation or importation; (1) deposits of money in telegiraph- 
offices or in banks, and advances to Chinese merchants wlio have 
become insolvent in consequence of the events; (m) extraordinary 
coat of insurance rendered necessary by the events referred to; (n) 
goods requisitioned for foreign troops for defensive works. 

(D) To private individuals: 

(a) Real estate destroyed or damaged; (b) broken contracts of 
every description, losses through non-execution of contracts; (c) 
articles destroyed or disappeared in consequence of the troubles; (d) 
furniture, personal eifects, jewellery, specie, bank-notes whicli cannot 
be cashed, objets d'art, pictures, photographs and family portraits only 
if of artistic value, knick-knacks, books, collections, memoires, and 
letters, and documents (calculated according to their saleable value), 
manuscripts and materials collected for the publication of t)ooks (con- 
ditionally on the real value being proved), plans and instruments, 
provisions, wines, animfils, and various materials ; (e) articles destroy- 
ed or lost in pawnshops, deduction being made on advances received on 
such article ; (f ) rents not recoverable or rents paid in advance, where 
occupation was prevented in consequence of the events; (g) deposits 
of money in telegraph-offices or in banks; (h) journeys to the near- 
est place of safety ; (i) wounds or cruel treatment entailing the death 
of the bread-winner, incapacity for work, or direct loss of money. 

(E) To Chinese iu the service of foreigners: 

(a) Indemnities to Chinese who have suffered in their property 
or persons in consequence of their being in the service of foreigners, 
including Indemnities to the widows and orphans of Chinese who 
have lost their lives during the course of recent events by reason of 
their being in the service of foreigners.^ 
1911-1912 Ten years later, during the Chinese revolution of 

RuIm: 1911-1912, the losses sustained by foreigners were also 

presented for paj'ment. The foregoing principles were acted upon by 
the diplomatic representatives, and accordingly the following claims 
were disallowed: — ^ 
iDttdmiislbie (A) The losses of foreign municipalities arising 

ClBima. out of: — 



1 l^lie compensatioa for these loagea was lumpet] tot^tber with the claim for the 
liquidation of military expenaea incurred by the different powers. The grand totai 
of botli is Hk. Tls. 450,000,000 or £67,600,000, See lupra, 15, and aUo infra, tCpfieadix. 
A, Tables. 

1 Borchard, 426-427. , ~ I 
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(a) Diminution of municipal income; (b) rents of houses paid 
in advance where occupation was prevented; (c) salaries and wages 
of employees whose services could not be turned to account owing to 
the revolution. 

(B) The losses of foreign corporations, firms, and individuals, 
based upon : — 

(a) Telegrams and similar charges necessitated by the abnormal 
state of affairs; (b) prospective promts not realised, owing to 
non-fulfilment or delay in the execution of contracts or other 
engagements entered into by foreigners with other foreigners or 
Chinese persona; (c) extra living expenses incurred by foreigners 
owing to enforced absence from the usual place of residence, and 
similar expenses incurred on behalf of servants and employees; (d) 
expenses of removing property to a place of safety and replacing it; 
(e) expenses incurred for reduction of staff and extra wages for 
employees; (f) freight, insurance and storage of stock-in-trade which 
could not be realised or suffered depreciation and expenses through 
congestion of stock ; (g) interest on capital which could not be 
utilised owing to the revolutionary troubles;^ (li) loss of prospective 
profit owing to partial or wholesale deterioration of stock-in-trade; 
(i) loss owing to fluctuation of exchange; (j) appreciation or 
depreciation of market prices and appreciation of freight and trans- 
port; (k) additional wages necessitated by the rise in price of labour. 

(C) Miscellaneous; 

(a) Principal and interest on provincial loans unpaid; (b) loss 
owing to inconvertibility or depreciation of Cliinese government and 
provincial bills and paper money attributed to the revolution; (c) 
claims in respect of alleged illegal and unwarranted imposition of 
taxes during the disturbances; (d) certain other claims not consider- 
ed attributable to the revolution. 

Admissible The claims allowed may be summarised as 

culms. follows:— 

(A) In the case of merchandise destroyed or looted, the owner 
is entitled to compensation equal to the market value of the goods 
prevailing at the time of loss, or In the case of export goods to the 
contract price. 

(B) In the case of damage caused to foreigners by the destruc- 
tion, deterioration or loss of property, held by them as security, the 
indemnity is not to exceed the amount of the debt for which such 
security was given. 

1 Cf. American Trading Company v. Chintw Itvlfmnily Fund (Boxer Fund), 47 
Coort of Claime, 563, 668. 
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(C) Indemnity to foreign municipalities for expenses incunv 
ed in the defence and protection of their property. 

(D) In the case of private persons and firms: 

(a) The property losses indemnified are to include goods, per- 
sonal effects, money and documents of commercial value, salaries and 
other payments due under contract to foreigners in Chinese govern- 
ment service or institutions, unpaid owing to the revolution ; (b) 
actual loss for non-fulfilment or delay in execution, owing to the 
revolution and through no fault of the foreign claimants, of contracts 
and other engagements entered into by foreign tirms and individuals 
with the Chinese government, such loss including freight, reshipment, 
storage, insurance and loss or deterioration of goods; (c) travelling 
expenses of foreigners in Chinese official service to an adjacent place 
of safety and return journey, extra living expenses during absence, 
and rent of houses; (d) deposits of money or investments in (Chinese 
government banks or other government departments, not recovered ; 
(e) actual loss in industrial enterprises, such as damage to and 
deterioration of machinerj' and materials, resulting from unavoidable 
suspension or delay in working owing to local revolutionary dis- 
turbances ; (f) rents not recoverable and rents paid in advance, 
where occupation and use were actually prevented by military oper- 
ations or the acts of Chinese soldiers. 

Amonnt ot These claims originally totalled ^£3,000,000; but 

Claims. China objected, and the amount ultimately paid was 
half that sum.* Here we see an appreciable change of attitude. 
The measure of damages is not yet strictly just or equitable in the 
eyes of law, but the foregoing is a considerable improvement over 
the methods of assessment which prevailed before 1900. It is much 
to be hoped, therefore, that the sentiments of China in this direction 
will ere long be respected, 

|S8. CHINESE CLAIBIS FOR COMPENSATION. 

So much for foreign claims against China. We will now discuss 
Chinese claims against foreign governments. And it will be noted 
that the latter governments are always careful to preserve an air of 
injured innocence, which sounds strange in face of their insistence 
that China should indemnify their nationals' losses, irrespective of the 
merits of their claims. 



J <y. T. E. Harvey, M. P., in the Contemporary Review, March, lfll4, 318-320; 
East ill the We^t, October, 1915, 142-1-13. "Inaainuch aa China, a weak coantry, 
was preauniBbl; given very little nppurtiinity to object to the principles of liability 
determined upon, it may be tisaumed that theae rules represent the wideeC d 
of damages aEBeaaable against a government." — Borcbard, 426. 
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Azalnst Chinese claims for coinpeQsation occurred chiefly 

Qreat in Great BritaiD, the United SUtes and Mexico. In the 

Britain. gjg^ ti^g principle of liability appears to be admitted. 
So when damage was done by a riotous mob to the property of Chine>se 
residents at Cardiff in 1912, the claims for compensation were duly 
paid by the municipal corporation of that city under the provisions 
of the Kiots Act, 1886. Two years later, after the outbreak of the 
present European War, an anti-German mob at Liverpool got out of 
order. And the Chinese losses sustained during the rioting were also 
paid under the aame Act. 

Acabut tbe ^^ ^^^ United States, however, the principle of 

UiUtMl liability was not admitted. The air of injured inno- 
States: cence was maintained to the last, although in a later 

caae an indemnity was paid, not in recognition of liability, but 

merely as an act of grace. 

DMiv«r Riots, In 18S1, an anti-Spanish mob created a riot at 

1881. Denver {Colorado) , and Chir.ese property also sustained 

much damage therefrom. The Chinese minister demanded the 
indemniBcation of these losses, but the Washington government 
asserted the principle of non-liability. 

Liability Bot It declared that as the riots were suppressed within 

Admitted, an hour from their outbreak, the local authorities had 
done all they could to restore peace tiiid order. The injuries sustained 
by the Chinese residents were similar to those suffered by American 
citizens as well as other aliens, and therefore no claim for compensa- 
tion could be entertained. Secretary Evarts added, that he knew 
"of no principle of national obligation, and certainly there is none 
arising out of treaty stipulations, which renders it incumbent upon 
the government of the United States to make indemnity to the 

Chinese residents of Denver, who suffered losses from the 

operations of the mob. Whatever remedies may be afforded to the 

citizens of Colorado are equally open to the Chinese residents 

of Denver This is all that the principles of international law 

and the usages of national comity demand." ^ 

Rock Sprlnss Four years later, in 1885, twenty-eight Chinese 

Massacre, residents at Rock Springs (Wyoming) were massacred 
1885. ^„(j fifteen wounded by some 150 armed alien miners 

of that district. The rest of the Chinese population had to flee to 
the hills for safety. A similar demand for indemnity was made by 
the Chinese representative, the value of the property destroyed or 
pillaged amounting to over G. $147,000. 



1 For. Bel., IS86, 104. 
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AmericAo In ao extremely able, lengthy despatch the Chinese 

T>eiity, ininiater, Cheng Tsao-ju, indicated the disaimilarities 
'**"■ between the Denver and the Rock Springs cases. He 

pointed out how, in the present case, not only had his innocent 
countrymen been mobbed without the leaat provocation, but that no 
attempt was made by the local authorities to bring the murderers 
to justice. This was in breach of Article III of the American 
treaty of 1880, which provides as follows : — " If Chinese labourers 
or Chinese of any other class, now either permanently or temporarily 
residing in the territory of the United States, meet with ill-treatment 
at the hands of any other persons, the government of the United 
States will exert all its power to devise measures for their protection, 
and' secure to them the same rights, privileges, immunities, and 
exemptions as may be enjoyed by the citizens or subjects of the 
most favoured nation, and to which they are entitled by treaty," 
Mr. Cheng reviewed exhaustively the nature of the claims for 
compensation which the American government itself had presented 
to the Chinese government on account of the losses sustained 
by its nationals in China, and he cited details of the American 
claims of 1858 which we have alreay noted. Therefore he requested 
that the Chinese sufferers at Rock Springs might in conaimili casu 
be indemnified. 

Noo'llablllty The territorial government, however, again denied 

ReuMited. all liability. In reply Secretary Bayard observed as 
follows: — "The government of the United States recognises in the 
fullest sense the honourable obligation of its treaty stipulations, the 
duties of international amity, and the potentiality of justice and 
equity, not trammeled by technical rulings nor limited by statute. 
But among such obligations are not the reparation of injuries or the 
satisfaction by indemnity of wrongs inflicted by individuals upon other 
individuals in violation of the law of the land. Such remedies 
must be pursued in the proper quarter and through the avenues 
of justice marked out for the reparation of such wrongs. The 
doctrine of the non-liability of the United States for the acts of 
individuals committed in violation of its laws is clear as to acts of its 
own citizens, and a fortiori in respect of aliens who abuse the 
privilege accorded them of residence in our midst by breaking the 
public peace and infringing upon the rights of others." ^ 

CoBpenaa- *-*" *''^ other hand, the American Secretary admit- 

tloa ex ted :— "A measure of iuternational obligation rests on 
gratia. jijg United States under the third article of the treaty of 

1880." Besides, the indifference of the local authorities in this 



1 For. Rel., 1886, 1S6. 
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connexion had been strongly reprobated by the federal government, 
and President Cleveland himself had declared, in his annual message 
to Congress, that " the proceedings in the name of justice, for the 
ascertainment of the crime and fixing the responsibility therefor, 
were a ghastly mockery of justice."* 

Accordingly, the President of the Republic would recommend 
to the Congress, "not as under obligation of treaty or principle of 
international law, but solely from a sentiment of generosity and 
pity to an innocent and unfortunate body of men, subjects of a 
friendly power, who, being peaceably employed within our jurisdic- 
tion, were so shockingly outraged, that in view of the gross and 
shameful failure of the police authorities at Rock Springs, in 
Wyoming Territory, to keep the peace, or even to attempt to keep 
the peace, or to make proper efforts to uphold the law, or punish 
the criminals, or make compensation for the losa of property 

pillaged Qr destroyed whether tbey would not, ex gratia, grant 

pecuniary relief to the sufferers in the ease now before us to the ex- 
tent of the value of the property of which tbey were so outrageously 
deprived, to the grave discredit of the republican institutions.' ', But, 
said Secretary Bayard, the compensation, if voted at all by that body, 
was to be made "with thfe distinct understanding that no otlier pre- 
cedent is thereby created or liability for want of proper enforcement 
of police jurisdiction in the territories/'* 

In the end, an indemnity of $147,000 as recommended, was 
voted by Congress. 

America and But this doctrine of non-liability, so loudly proclaim- 

Chiie. ed, is overlooked by the United States in its dealings with 

China and other states similarly situated. For example, in October, 
1891, a number of sailors from the American steamship, Baltimore, 
was attacked by a mob in the streets of Valparaiso, Chile. Regard- 
less of precedents, the United States demanded satisfaction from the 
Chilean government. After some negotiations the latter paid $75,000. 
"Whereupon observed President Harrison, in his annual message to 
Congress: — "This has been accepted, not only as an indemnity for a 
wrong done, but as a moat gratifying evidence that the government 
of Chile rightly appreciates the disposition of this government to act 
in a spirit of the most absolute fairness and friendliness in our 
intercourse with that brave people." ^ 

Now these are strange inconsistencies. But, as has been observed 
by an American lawyer: — "There can be little doubt that the claim of 
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the Chinese government in the Rock Springs case was entirely valid 

and just But so long as the United States is willing to respond in 

damages on such occasions, it is not likely that any government will 
interpose an objection to her holding whatsoever views she may on 
questions of international law."* 

China and So much for the United States. As regards ^fexico, 

Mexico the Chinese losses sustained during the Mexican revolu- 
tion of 1910-1911 were settled by the convention of December 16, 
1911.' In thia agreement the Mexican government agreed to pay the 
Bum of $3,100,000 in Mexican currency. But here also the principle 
of non-liabihty was upheld, and it was distinctly stated that "this 
act of grace (voluntary and gratuitous indemnity) shall not be con- 
sidered as establishing a precedent."' 



> F. J. R. Mitchell, in 36 Am. L. Rev. (1900). 718. 

» 8 Am. J. Int. Law (1»H), Supplement, 147-lSO. 

* For Chinese losses in Nicaragua and the anrard of $6,566.52 b; the Nicaraguan 
Mixed Claims CommJBBion, see Judge Otto Schoenrich, in 9 Am. J. Int. Law (1915), 
861. 
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CHAPTER II 
RELIGIOUS TOLERATIOK 



J 89. DEFINITION. 

" The principles of the Christian religion, as professed by the 
Protestant and Koman Catholic churches, are recognised as teaching 
men to do good, and to do to others as they would have others do to 
them. Those who quietly profess and teach these doctrines shall not 
be harassed or persecuted on account of their faith. Any person, 
whether citizen of the United States or Chinese convert, who accord- 
ing to these tenets, peaceably teaches and practises the principles of 
Christianity shall in no case be interfered with or molested 
therefor." '■ 

This stipulation is no new dispensation. It merely confirms in 
black and white what aliens for centuries have enjoyed in China, 
The definition applies primarily to missionaries, but, of course, it 
also extends to all other aliens. 
f 90. EXTENT OF PRIVILEGE. 

Residence In The work of the foreign missionary being one of 

the Interior. humanity, he is permitted to reside in the interior as 
well as the open ports. His right of acquiring lands or houses is 
not restricted to the open ports, but extends also to the interior. 
Accordingly, in the interior as well as the treaty ports he may lease 
lands in perpetuity for erecting churches, hospitals, schools, etc. 
Mfj^e This right of residence in the interior is enjoyed, as 

Lmnce" a rule, by a missionary as such. But it has been held 
AIlMlonaiT. that even a "free lance" missionary, or one who is 
unconnected with any particular church or mission, is also entitled 
to such a privilege. In 1906, this subject was referred by the 
American minister to his government, and the Department of State 
replied aa follows: — " An examination of these treaties clearly shows 
such a right to be legally non-existent; but with respect to certain 
localities in China, there is, nevertheless, an equitable or quasi-legal 

right based upon custom Notwithstanding its adverse opinion 

the department desires to recognise, and does not wish to weaken, any 

1 Art. 14, American 1803. 
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equitable or quasi-legal right which may have arisen from the custom 
for summer homes, and for various other purposes." ^ 

Protection "^^^ right of religious toleration applies equally to 

forCliin»e the Chinese converts. Accordingly, subjects of the 
Converta. territorial government may also embrace the Christian 
faitb. If so, no restrictions shall be placed on their joining any 
missions or churches. They are not to be discriminated against by 
the local authorities. And nor are they to be compelled to pay taxes 
or " contributions for the support of religious customs and practices 
contrary to their faith." * 

Natural Use -^^ regards the landed property of the mission itself, 

of Miuion it has been held tliat a missionary may make a natural 
Property, ygg Qf jj^ gg long as the purposes to which it is 
applied are in harmony with the mission's proper work. A 
fortiori, a missionary may engage also in other non-evangelieal 
activities, provided that the proceeds accruing from his personal 
service or manual labour are devoted to the support of himself and 
his family or transferred to the mission funds. 

American -^^ 1897, an American missionary in Kansuh, 

Miaaionary working among the Tibetan border population, inquired 
Id Kansuh, ^f jjjg minister at Peking whether he could lawfully 
engage in "agriculture, stock-raising, or trading in order to self- 
support." Colonel Denby replied as follows: — "In no convention 
or treaty is anything said about the right to carry on by foreigners 
residing therein a regular employment in the interior. In practice, 
however, it is a common thing for missionaries all over China to 
engage in many species of employment which are considered as aids 
or adjuncts to their i-eligious and charitable work. They have 
Instances printing establishments, book-binderies, industrial 
of Non- schools, workshops, stores, dispensaries. They are 
Evangelical doctors, colporteurs, newspaper correspondents, and one 
Operations, ^j ^^^^ living here (Peking) lodges and boards stran- 
gers. All kinds of furniture are manufactured here and publicly 
sold by missions. Washing and sewing are done by the Catholic 
missions. In fact, there is complete tolerance of all kinds of work 

The question of the right to engage in trade or commerce seema 

to depend entirely on tolerance. If the particular enterprise engaged 
in any locality is not prohibited by the officials and is allowed to be 
prosecuted without objection, it would finally be sanctioned by usage, 
and might be entitled to the protection of the treaty powere." ' 

1 SecreUry Root to Minister Boclihill, in For, Rel., 1906, 278. 

3 Art. 14, AmeMcan 1903. 

* For. Rel., 1887, 106-106. ^- i 
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Attitude of The above attitude was endorsed by the Washington 

United governraent, and Acting Secretary Rockhill thus instruct- 

States. g(j Colonel Denby: — " The secular operationg which you 
report as having been engaged in by various foreign missionary es- 
tablishments in China, appeared to be partly direct or analogous 
adjuncts of their beneficent work and partly contributory to its sup- 
port. Some of them, as the manufacture of furniture, laundrywork, 
and sewing, are not obviously part of the privilege of residence, and 
even if they were for any reason opposed, that circumstance would 
not impair the argument, which it is conceived might be validly 
advanced, the case arising, that the residential privilege embraces all 
normal uses to which the ground and its belongings can be applied. 
Residence upon a tract of agricultural land presupposes the devotion 
of the soil to its natural use. The permitted purcliase of such land 
carries with it the right to till it for the owner's support and 
advantage. Viewed in this light, the rights accompanying the 
ownership of a farm seem to be more unquestionably evident than 
the rights appertaining to the possession of a dwelling house, since 
the use of the latter as a factory or shop is not a positive necessity, 
such as is the raising of produce where farm lands are held. The 
matter is, however, as you intimate, one of tolerant custom." ^ 

Question ol Here we come upon a peculiar source of the alien's 

Tolerant privileges in China — the question of tolerant custom. 
Custom. ^ certain thing is not expressed as permitted in the 
treaties or other state documents, but according to the treaty powers, 
that fact does not disentitle their subjects engaged in it from enjoying 
the protection of their own national officers. In the words of the 
American minister, the question "seems to depend entirely on 
tolerance. If the particular enterprise engaged in any locality is 
not prohibited by the officials and is allowed to be prosecuted without 
objection, it would finally be sanctioned by usage, and might be 
entitled to the protection of the treaty powers." Or, as Secretary 
Root put it, ten years later, in the case, already noted, of the " free 
lance" missionary: — '* An examination of these treaties, clearly 
shows such a right to be legally non-existent; but with respect to 
certain localities in China, there is. nevertheless, an equitable or 
quasi-legal right based upon custom." 

fitronse Now such a situation is strangely anomalous. The 

Anomaly, right is legally "non-existent." Itisonly "an equitable 
or quasi-legal right based upon custom." The treaty powers cannot 
insiat as of right that it should be tolerated by the local authorities. 
At the same time, "if the particular enterprise engaged in any locality 

I J6irf., 106-107. , , . 
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is not prohibited by the officials and is allowed to be prosecuted with- 
out objection, it would finally be sanctioned by usage, and might be 
entitled to the protection of the treaty powers." We thus find the 
treaty powers themselves situated in an awkward position. Without 
serious loss of prestige to themselves they cannot compel China, by 
force of reason or law, to permit such a new departure from the 
treaties. But by lending their protection to their subjects, when a 
dispute in connexion therewith should arise, they appear to the 
world as deliberately violating the treaties they are pledged to uphold. 
Treaty Con- The fact that some of the acts, hitherto tolerated, are 

travention. not SO vital from the point of view of the territorial 
sovereign as, for example, the alleged treaty right of hydrographic 
investigations, or the establishment of alien post-offices, does not 
absolve the treaty powers concerned from the charge of treaty 
contravention. If a right is '* legally non-existent," then protection 
ought to be withheld from those who presume upon the good nature 
of tlie territorial government. Unfortunately, as long as the 
territorial sovereign is weak in the military sense, or as long as the 
rights of»extraterritoriality in China are not abolished, it seems that 
the sense of respect for treaties entertained by the states, each 
committed to the safeguarding of different interests, will not always 
be the same. And if one state will not afford the necessary protection 
bo its subjects, because the right is "legally non-existent," the latter 
may be driven to change their allegiance and seek the protection of 
another state who will protect them. The pressure brought to bear 
upon the parental state is therefore great, and very often for national 
reasons, the state in question is constrained to succumb to the 
pressure at the expense of respect for the sanctity of treaties. 

I 91. liROTATlONS OF PRnOLEGE. 

PrivllcKe '^^^ right of proselytising having been specifically 

Applicable conceded to a Christian missionary, an alien is not 

toChrlsti- entitled to preach any other foreign religion in China. 

•nlty only. Under Article IV of the Burlingame treaty, 1868, he 

may himself profess any or "every religious persuasion;" but that 

provision is silent upon the question of teaching or preaching any 

other faith. Accordingly, it is within the prerogative of the territorial 

sovereign either to grant or withhold such a privilege from an alien 

Buddhist or Mohammedan or any other foreign missionary. The 

latter cannot demand it as of right. 

Cueof For example, since 1905, several unsuccessful 

Japanese attempts in this direction have been made by the Japanese 
Buddhlsta. minister on behalf of some Japanese Buddhist mission- 
aries. He pleaded tliat, as the teachings of Buddha also exhorted men 
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to do good, the Buddhiata might under the most-favoured-uation clause 
be accorded the like privileges as Christian missionaries. The Chinese 
governirient, however, declined the authorisation. Christian evangel- 
isation, said the latter, was expressly conceded by treaty, but not so 
Buddhism or any other alien religions. Moreover, the moat-favour- 
ed-nation clause applied only to commercial privileges, and not to 
missionary questions,' 

Meaning of ^°^ ^^^^ limitation is only a restriction upon the 

the RestrEc- foreign evangelist's right of making converts. He him- 
ilon. g^if ^ Qf course, may profess any form of religion, and to 

that extent all religions are tolerated. But for the alien to preach 
any foreign religion in any part of the country is a different pro- 
position. For very often there are other factors involved than the 
laudable object of teaching men to do good. For example, when the 
Japanese government, in January, 1915, presented the famous 
Twenty-one Demands upon China,^ it reiterated its previous requests 
in favour of the Buddhists, In reply, the Chinese government 
observed as follows : — 

Question of "The religions of the two countries are identical 

External and, therefore, the need for a missionary propaganda 
to be carried on in China by Japanese does not exist. 
The natural rivalry between Chinese and Japanese followers of the 
same faith would tend to create incessant disputes and friction. 
Whereas Western missionaries live apart from the Chinese com- 
munities among which they labour, Japanese monks would live with 
the Chinese ; and the similarity of their physical characteristics, their 
religious garb, and their habits of life would render it impossible to 
distinguish them for purposes of affording the protection which the 
Japanese government would require should be extended to them 
under the system of extraterritoriality now obtaining in China. 
Moreover, a general apprehension exists among the Chinese people 
that these peculiar conditions favouring conspiracies for political 
purposes might be taken advantage of by some unscrupulous 
Chinese."' 

No Right of Furthermore, the missionary's right of landholding 

Trade. gnfj residence in the interior being granted in further- 

ance of his good work, it is, of course, understood that he cannot 
engage in trade or commercial pursuits as a merchant. This limita- 
tion holds good even in face of his alleged prescriptive right of 
engaging in pursuits of a semi or quasi-commercial nature. For the 

1 40 New Collection (Japan), 24; Koo, 269-2S0. 

3 Supra, 17, footnote, 

■ Obina's Official Histor; of (be Recent Sino-Japanese Treaties, 1915 10. , 
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latter ia restricted to one of putting the misaion property to suitable 
uses, or otherwise devoting the remuneration for his services towards 
the support of himself and family or of his own church. 
Respect for The missionary dwells among the native inhabitants 

Local L«w8.iii the interior of the country. He is far removed from 
the supervision of his own consul, and so is expected to respect and 
conform to the local laws,^ Of course, if he commits any offence or 
crime, he still baa the right to be tried by his national officers. 

No Interfer- ^® ™''y "^® ^'^ S^"^ offices to promote the welfare 

ence with of his converts. But he is nob entitled to intermeddle 
Converts' with their litigations. He may intercede, on their behalf, 
t ga oos. jjgfQpg jhe local officials, but he is precluded from inter- 
fering with the administration of the law of the realm. 

In previous years such interference, due perhaps to the zeal of 
the missionary for the interests of his converts, was a fruitful source 
of diplomatic negotiations between the territorial government and the 
missionary's own government. But recent years have seen a change 
for the better for all concerned. Or, as Sir Ernest Satow, the British 
minister, put it in his circular instructions to the British consular 
officers (Aug. 31, 1903): — "I am persuaded that if missionaries 
uniformly refrain from direct intervention on behalf of native 
Christians, and confine their action to representing to H, M. Consuls 
cases of actual persecution, such a course will redound to the pre- 
servation of peace between converts and non-converts, and to the 
spread of a genuine Christianity among the people of China."' 
No Official And if the subject of inquiry concerns himself or 

Status, his church, he may approach the local officers in the 

capacity of a private individual. He is, however, debarred from 
the privilege of addressing them officially, or independently of his 
own consul. He has no official status, and therefore all official com- 
munications with the local officials must be had through his own 
consular officers. 

In March, 1899, however, Roman Catholic missionaries were in 
consequence of French representations actually granted special privi- 
leges. These entitled them to hold official intercourse with the local 
authorities on a footing of equality.' But these privileges were 
withdrawn on April 10, 1908. For, " since the regulations were pro- 
mulgated, there have been cases where missionaries have arrogated to 
themselves the use of the official insignia of territorial officials, and 
have thereby given rise to misconceptions in the minds of the ignorant 



8 China, 1900, No. 1, 142; Cordier, HI. , 468-471 ; Rockliill, 424-425. 
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populace." Therefore, "in future, it shall only be necessary that 
relations between the territorial officials and missionaries shall, in 
accordance with treaty provisions, be conducted with courtesy." ^ 
sutusot Finally, the fact that a Chinese is a Christian con- 

Native vert does not alter his legal status. " Converts and non- 

Christians, converts, being Chinese subjects, shall alike conform to 
the laws of China; and shall pay due respect to those in authority, 
living together in peace and amity. And the fact of being converts 
shall nol^proLect them from the consequences of any offence they 
may have committed before, or may commit after, their admission 
into the church, or exempt them from paying legal taxes levied on 
Chinese subjects generally, except taxes levied and contributions for 
the support of religious customs and practices contrary to their faith. 
Missionaries shall not interfere with the exercise by the native 
authorities of their jurisdiction over Chinese subjects; nor shall the 
native authorities make any distinction between converts and non- 
converts, but shall administer the laws without partiality, so that both 
classes can live together in peace."^ 

Chinese converts are, therefore, not denationalized by the act of 
admission into the church, as is popularly imagined. In fact, in 
view of the special protection which they enjoy as church members, 
they will not be permitted to abuse their privileges. 

I 92. THE MISSKJNARY PROBLEM AND ITS SOUJnON. 

"The missionary question in China being, in the opinion of the 
Chinese government, one requiring careful consideration, so that, if 
possible, troubles^ such as have occurred in the past may be averted 
in the future, Great Britain agrees to join in a commission to investi- 
gate this question, and, if possible, to devise means for securing 
permanent peace between converts and non-converts, should such a 
commission be formed by China and the treaty powers interested."* 

Up to date no such commission has been formed. Nevertheless, 
it is satisfactory to note that recent relations between the Chinese and 
foreign missionaries or their converts have improved considerably. 
What were formerly known as missionary questions are now practi- 
cally non-existent, and to-day we no longer hear of missionary riots 
and the consequential claims for indemnity. 

t 101 State Papers. 060. 

* Art. 14, American 1903; art. 12, Swedish 1908. 

B Namely, misaionar; riots and the resultant claims tor iiidemnificatioQ bj the 
Chinese government. 

* Art. 13, Britislil902. 
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CHAPTER III 
RIGHTS OF RECIPROCITY 



I 93. DEnNITION. 

We come now to discusa what may be tenned, in a restricted seiiae, 
the rights of reciprocity. But these rights are so few in number that 
the term "reciprocity" sounds almost like a misnomer. For, apart 
from the general provision that the subjects of each shall enjoy in 
the territory of the other the same treatment as that of those of the 
most- favoured nation, no reciprocal rights are conferred by the treaties. 
The reciprocity in respect of intercourse and representation between 
Ihe contracting parties are political necessities, and therefore belong 
to a different category. Otherwise, the benefits are unilateral, not 
compensatory. That is to say, in return for the privileges granted by 
China to the treaty states or their subjects, there are no equivalent 
privil^es, exemptions and immunities conceded by the latter in 
favour of China or its subjects. The exceptions to the rule appeer to 
be limited in number, the nature of which will be here considered. 

Exceptional ^^ ^^^ *^^^ <^^ ^^^ United States, however, special 

Cwe ol rights of reciprocity are granted and conceded on both 
U.S.A. sides, e. g. in questions of opium, education and resi- 
dence,* imposts and tariffs, etc, 

Commerclat ^"^ regard to the latter, Article III of the commereml 

Treaty of treaty of 1880 provides as follows: — (Reciprocally) 
1880. "The United States hereby promise and agree that no 

other kind or higher rate of tonnage dues or duties for imports shall 
be imposed or levied in the ports of the United States upon vessels 
wholly belonging to the subjects of His Imperial Majesty and coming, 
either directly or by way of any foreign portj from any of the ports of 
China which are open to foreign trade, to the ports of the United 
States; or returning therefrom, either directly or by way of any foreign 
port, to any of the open ports of China; or upon the produce, manu- 
factures, or merchandise imported in the same from China or from 
any foreign country, than are imposed or levied on vessels of other 
nations which make no discrimination against the United States in 



J Supra, 10, 111, and 179. 
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tonnage dues or duties on imporls, exports, or coastvise trade ; or tlian 
are imposed or levied on vessels and cargoes of citizens of the United 

States."^ 

I M. SPEaAL EXTRAMTIOTI. 

The first species of reciprocity we will discuss is the right of 
special extradition. 

Swcdlch Article XI of the Swedish treaty of 190S, for 

Treaty example, provides as follows: — "If Swedish subjects in 
1908. China, who have committed offences or have failed to 

discharge debts and fraudulently abscond in order to evade a summons 
ora warrant of arrest, should flee to the interior of China or take refuge 
in houses occupied by Cbqi^se subjects or on board Chinese ships, the 
Chinese authorities shall, at the request of the Swedish consul, deliver 
them to the Swedish authorities. In like manner, if Chinese subjects 
in China, who have committed offences or have failed to discharge 
debts and fraudulently abscond, should take refuge io houses occupied 
by Swedish subjects in China or on board Swedish ships iu Chinese 
waters, they shall be delivered up at the request of the Chinese 
authorities made to the Swedisli authorities." ' 

Limited Now this right of extradition is of a si>ecial 

Extent of character, and differs from that of general extradition. 
RItht. n^ jg restricted to the houses or vessels of aliens in 

China, whether in the treaty ports or leased territories or even ceded 
territories. It does not avail to reach Chinese criminals fleeing to 
foreign countries and taking asylum therein. A /orfiori, an alien 
subject of a treaty state fleeing from justice into the interior for a 
crime committed outside of China, does not in itself confer a right 
upon his own government to demand his surrender, or compel the 
Chinese authorities to give him up. If, however, the fugitive is a 
deserter or mutineer from on board an alien vessel in a Chinese 
port, then his surrender may be demanded. 

Cueof Horace For example, in 100^, one Horace McKinley, a 
HcKlniey. defaulting American financial agent, fled for refuge 
from the United States into one of the Chinese north-eastern 
provinces. The United SUites government requested the Chinese 
authorities to surrender him. But the former stipulated that the 
surrender was to be understood as only an act of grace, since it was 
precluded by its own constitution from granting reciprocity to China 



1 This provision was inserted in reply to Cliina's protest reapectintc tlie discrimi- 
nation, in 1880, against a Chinese vuMSfl entering San Francisco, vliich had to pay 
bigher tonnage dues tlinn were paid li; other toreiiEn VBasele. — 2 Kuang-heu, No. 4, 4-6. 

* Cf. Art. 21, British 1838; art. 32, Frtnch 1858; art. 24, Japanese 1896. 
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in such matters. Accordingly, the request was acceded to by the 
latter on that understanding > 

Furthermore, if an alien flees from the country and seeks refuge 
in a foreign territory, his surrender cannot be demanded.* And, 
similarly, if a Chinese criminal should flee to a foreign territory 
beyond the seas for an offence committed in China, his surrender 
or extradition cannot be demanded or compelled, for the treaty only 
speaks of seeking refuge in houses or vessels in China. 

TbeAttoraey In 1873, Kwok-A-Sing, a Chinese subject, took 

Oeatrafior p^rt in the scuttUng of a French vessel as well as the 
v!^Kwok^- uiurder of its captain and officers on the high seas, while 
Slag. the vessel was sailing between Peru and Hongkong. 

Arriving at the latter port, he was arrested by the British authorities. 
The Canton authorities demanded his surrender, on the ground that 
according to Article IX of the treaty of 1843, he had committed " an 
oflEence or crime against tbe laws of China, " His surrender was 
thereupon authorised by the latter government under a local ordinance 
of 1850, enacted in pursuance of the above treaty provision. Sub- 
sequently, the order to extradite the prisoner was revoked, and then 
the case was carried to England before the Judicial Committee of the 
Privy Council. 

Not applicable There it was held, in The Attorney Gene^-al Jot 

to Piracy Hongkong v. Kwoh-A- Sing y'^ that the respondent could 
Jan not be extradited, on two grounds: — 1. That it could 

geat am. ^^^ ^^ assumed, without evidence, that there was any 
law in China to punish a Chinese subject for the murder committed 
upon a foreigner within a foreign territory; and (2) That, even if 
it could be so assumed, still the offence having been committed 
within the foreign territory ought to be treated as an oflfence against 
French, and not as an offence against Chinese law. The piracy was 
piracy jure gentium* That piracy, said the court, was not an 
offence against the law of China within the meaning of the 
ordinance. If the act-uaed and his associates had committed an act 
against the municipal law of any nation, it was against that of 
France. And if they were punishable by the law of China, it was 
only because they had committed an act of piracy, which jure 
ffen'.ium was justiciable everywhere. If so, they could be tried by the 
British or any other authorities within whose jurisdiction they had 

1 For. Eel,, 1908, 128-134. 

* See titpra, 55, for the De Metiil case. 
» r„ R. S Privy Council Appeals (1873-1874). 179-202. 

« Under the Brithli Ijiztrodition Act of 1870, piracy jure gentium is, however, 
extraditable. 
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established themselves. And so there was no need surrender them, 
to be tried by the Chinese authorities. 

Now this right of limited extradition is unsatisfactory. Since 
it is not applicable to offenders who flee either from China, or any 
of the treaty states, the respect for law cannot but suffer serious 
impairment. "We pointed out, in a previous section,* how when 
foreigners charged with serious offences are required to be sent home 
for final trial and punishment, the sequel is generally unknown to 
the Chinese directly interested, and how consequently the belief 
becomes inevitable that such criminals have escaped unpunished. If 
80, the restricted scope of this special extradition is a further 
aggravation of the situation. In the interests of justice, therefore, 
this right of limited extradition should be replaced by a general 
extradition treaty. 

i 95. APPREHENSION OF DEFAULTING DEBTORS. 

Our next right of reciprocity deals with the apprehension of 
defaulting debtors. 

British Article XXII of the British treaty of 1858, for 

Treaty, example, provides as follows: — "Should any Chinese 
1858. subject fail to discharge debts incurred to a British 

subject, or should he fraudulently abscond, the Chinese authorities 
will do their utmost to effect his arrest, and enforce recovery of the 
debts. The British authorities will likewise do their utmost to bring 
to justice any British subject fraudulently absconding, or failing to 
discharge debts incurred by him to a Chinese subject." 
extent of The obligation of each government is here limited 

Right to one of enforcing payment by its subjects; " but neither 
government will hold itself responsible for such debts."' If debts 
are due from the subjects of one state to those of the other, the latter 
may seek redress in law. And upon suitable representations being 
made to the local authorities through the consul, or vice veraa, the 
latter will examine the premises and take proper steps to compel 
satisfaction. " But in case the debtor be dead or without property, 
or have absconded, the creditor cannot be indemnified according to 
the old system of the Co-hong so called." ^ 

i %. PROTKTION OF TRADE-MARKS, PATENTS, COPYRIGHTS, ETC. 

" Inasmuch as the British government afford protection to 

(registered) Chinese trade-marks against infringement, imitation or 

1 Supra, 54. 

3 Art. 24, American 1858. 

• Art. 18, American 1844; art. 23, Briiiah 1858. For tlie Co-hong syBtem, see 
tupra, 96. 
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colourable imitation by British subjects, the Cliinese government 
uodertake to afford protection to Britisli (registered) trade-marks 
against infringement, imitation, or colourable imiUition by Ghineee 
subjects." ' Accordingly, the Chinese government will prohibit, by 
suitable legislation, its subjects from "infringing on, imitating, 
coloumbly imitating, or knowingly passing off an imitation of 
trade-marks" belonging to the subjects of the other contracting 
party. 

A similar protection is mutually conceded in respect of patents 
and copyrights, duly registered according to the legal systems of each 
state. But "this Article shall not be held to protect against due 
process of law any citizen of the United Slates or Chinese subject who 
may be author, proprietor or seller of any publication calculated to 
injure the well-being of China."" 

{ 97. PIRACY AND SHTPTRBCE:;. 

. . As regards shipwreck it is provided as follows: — 

" Should a vessel of either of the high contracting parties 
be stranded or wrecked on the coast of the other, the local authorities 
shall immediately adopt measures for rescuing the passengers and ci-ew 
and to give the most favoured treatment. In the case of a vessel 
sustaining injurj', or being compelled for other reason to seek a place 
of refuge, such vessel shall be permitted to enter any near port and 
to anchor there temporarily, without being, subject to the payment 
of tonnage dues. The cargo, if landed in order to effect the 
necessary repairs to the vessel, but not for sale, shall not be liable to 
pay duties, provided that it remains under the supervision of the 
customs authorities."* 

SaivaKC Where there are consular officers of the state of the 

Operations, vessel in distress stationed at the ports, they will have 
the sole management of the vessel's salvage operations, etc. The local 
authorities will not interfere, except to maintain order or insure the 
interests of the salvors, of foreign sailors and passengers, or enforce 
the regulations respecting the disposal of the cargo. In the absence 
or non-arrival, however, of such consular officers, "the local 
uuthoritiea may adopt all measures for the protection of the 
individuals as well as the custody of the goods salved." * 

In the ease of piracj', the Chinese authorities will 
''■ do their utmost to apprehend the criminals and restore 

1 Art. 7, Britieli 1Q02; art 9, American 1903; nrt.&, Japanese 1003. 

* ArtB. 10-11, AuiericHii 1903; urt. 5. JapiiiieEe 1903. 

« Art. 6, SweJiBli 1903. 

« Art.8, Duichim. ,— T 
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any recovered property to its owners or their consul on iheir behalf. 
But, "if bj' reason of the extent of territory and numerous population 
of China, it shall in any case happen that the robbers cannot be 
apprehended, and the property only in part recovered, the Chinese 
government shall not make indemnity for the goods lost.'" Accord- 
ing'y. Ihe foregoing was held by Commissioner Bradley, in the 
Caldera case, already cited,* to have exonerated the Chinese govern- 
ment from any onus of indemnification as well as non-suited the 
underwriters concerned. 

Of course, if the local authorities can be proved to have acted 
in collusion with the robbers, then they will cqiialiy be severely 
punished, and their property confiscated to repay the losses.* But 
pirscy is an enemy to all mankind. Therefore, "in consideration of 
the injury sustained by native and foreign commerce from the 
prevalence of piracy in the seas of China, the high contracting parties 
agree to concert measures for its suppression.'" 

} 98. MOST-FAVOURED-NATION TREATMENT. 

We come now to the last of the limited rights of reciprocity — 
namely, the stipulation respecting the most- favoured -nation 
treatment. 

Peruvian Article XVI of the Peruvian treaty of 1875, for 

Treaty, example, provides as follows: — "The contracting parties 
1875, agree that the government, public officers, and citizens 

of the Republic of Peru, sliall fully and equally participate in all 
privileges, rights, immunities, jurisdictions, and advantages that may 
have been, or may be hereafter, granted by His Majesty the Emperor 
of China, to the government, public officers, citizens or subjects of 
any other nation. In like manner, the government, public officers, 
and subjects of the Empire of China, shall enjoy in Peru nil tlie 
rights, privileges, immunities, and advantages of every kind which 
in Peru are enjoyed by the governmenl, public officers, citizens, or 
subjects of the most favoured nation.' * 

Accordingl}', Chinese subjects residing or found in the territories 
of a treaty power, are entitled to receive the same treatment as that 
extended to and enjoyed by those of the nation most favoured by it. 
Or, in the alternative, tliey shall not be subject to other restrictions 



I Art 13, American 1858. 
» Supra, 171. 
» ArL 13, Aineritaiil858, 
* Art. 53, BriUBh 1868; art. 0. American 1868. 

■ Cy. Art, 54, Italinn 1866; art. 43, A iiatro- Hungarian 1808; art. 16, French 1883; 
Is. 4-6, SnedUli leOS. 
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and disabilities than those imposed upon the subjects or citizeus of 
other favoured nations. 

Now, the privilegea accorded to China or its subjects under this 
provision by tlio treaty states cannot, of course, be compared with 
those granted by Gliina to those states. For, as we have already 
seen,^ this most-favoured-nation treatment is denied to the Chinese 
even in such elementary lights as those of admission and residence, 
the right to earn a livelihood, unhampered by any discriminations 
founded on racial prejudices, etc. Consequently, it may perhaps be 
more accurate to say thut, in the coses we have already noted or 
discussed, the treatment accorded to Chinese, when rtsiding in the 
territories of some treaty states, appears to be that of the least favoured 
nation. At any rate, the balance cannot be at all struck until the 
treaty arrangements between China and its treaty states are completely 
readjusted. 

1 Supra, li 37-38. 



jdbyGoOglc 



CHAPTER IV 
THE MOST-FAVOURED-NATION CLAUSE 



( 99. DEFINITION. 

In all Ireatiea the most-ffivoured-nation clause \a invariably 
inserted, the effect of which operates to confer upon t)ie negotiating 
state any rights or privileges which China may have conceded, or 
may concede thereafter, to other treaty states and their subjects. 

Now this little clause is *' precious," but not omnipotent. Up 
to a certain point it is a useful lever. Beyond that, however, its 
applicability appears to stop short and its limitations begin to be 
clearly defined. 

S toe. EXTENT OF APPLICATION. 

Commercial In its broadest sense the clause is applicable to 

Qmits. rights and privileges of a commercial or economic 

character. Accordingly, in such matters as tariff imposts, right of 

trade, commerce and navigation, etc.,^ no alien is to be discriminated 

against. If any modifications are to be introduced thereto, such 

amendments will likewise apply to all, and whatever extensions 

thereof are granted to one state will, ipso facto, be enjoyed by all. 

No Favourit- ^" some eases this clause, it seems, may even be 

bm to invoked, against the nationals of the grantor. Thus, 

fc'^wlS^'* China may impose a tax on the articles manufactured 

''^**^' by alien subjects in its open ports, but "such tax shall 

neither be other than that payable by the Chinese subjects, nor 

higher.'" Or it may prohibit an alien vessel from navigating b 

particular inland waterway, provided the regulation ia equally 

applicable to a Chinese vessel.' 

Caae of China For example, in 1890, an attempt was matle to 

Mercfianti suhaidise the native China Merchants Steamship Navi- 

Nnvlsatlori gation Company, operating in competition with foreign 

Company, companies, by remitting a. portion of the import duties 

on goods imported by native merchants in their vessels, as well as 

1 An. e, French ISCS; Eirt. 45, Belgian 1866. 
» Art. 3, JiipaiieEe protocol, 1896;. tvpra, 125-126. 
a Supra, 136. 
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relaxing the custuina examination of the personal effects of Chinese 
officials travelling therein. Sabaeqaently, it was discovered that 
these exemptions would constitute a violation of Article III of the 
American treaty of 1880, which provides that no other or higher duties 
will be imposed upon American vessels or cargoes "than are imposed 
or levied on vessels or cargoes of any other nation or on those of 
Chinese subjects." The British minister at Peking protested, and 
the proposed exemptions were withdrawn.' 

i lOf. L!MtTATK>N5 OF APPLICATION. 

So much for the extent of the application. We will now 
examine its limittftions. 
Customs I" tlie Brst place, the benefits of this clause cannot 

i««'''»ctlon».te availed of where infractions of customs regulations 
!iave been committed. For, in such cases, it will be remembered that 
the offending vessel or goods will be liable to confiscation by the 
Chinese government.' 
Frontier The clause, indeed, applies to commercial grants; 

Trade. but this only refers to those of a general character. The 

frontier trade between China and either Russia, or Great Britain, or 
France, or Japan, is concerned with interests common to both states. 
Consequently, such trade is regulated by a special rate of tariff dues 
and duties, which is equivalent to about two-thirda of that enforced 
at the open ports. 
Swedish Now such an arrangement is based on mutual 

Treaty, concessions, and no benefit can be claimed thereunder by 

*•**■ a third party thereto." Article XIII of the Swedish 

treaty of 1908, expresses this limitation as follows: — "The high 
contracting parties reserve to themselves the right to conclude 
agreements regarding frontier trade with neighbouring countries, 
and it is understood that, in case either of the high contracting 
parties should hereafter grant to any other nation advantages subject 
to special conditions, the other high contracting party shall enjoy 
said advantages, only provided it complies with the conditions 
imposed therein or their equivalent, to be mutually agreed upon." 

In addition, we may cite the restriction upon the 
LSD ns. ^gj^^ ^j landholding in the interior, which enjoyed by 

missionaries is denied to other aliens.* 



» Cunon, 337, 

9 Sapra. 40, 4S, 132, 134. 

» Art. 7, French 1S95. 
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Practice In ^°^ example, in 1913, the Japanese ambaaeador ai 

the Unltsd Washington protested against the disability imposed 
states. upon his nationals to hold land in California undtr 
Chapter 113, Statutes of California (May 19, 1913). He argued 
that under the most-favoured-iiatioti clause, bis fellow Dationala were 
entitled to be exempt from that disability. The Department of 
State, however, replied, that "the most-favoured-nation clauses uni- 
versally relate to matters of commerce and navigation; that alien 
ownership of land bag seldom been treated in the practice of the 
United States as a matter of most- favoured -nation treatment, but has 
been secured only by special treaty stipulations." ' 
Miailonery Then there is also the limitation upon the right of 

PropKEanda.niissionary propaganda which, as we have already seen, 
is confined to those who teach the Christian religion. For it will be 
remembered that, when the Japanese minister at Peking attempted 
to secure a similar right of proselytisation for the Japanese Buddhists 
in China, on the plea of the most-tavoured-nation clause, the Chinese 
government replied that that cIbueo applied only to commercial 
grants, and not to religious questions.^ 

Political Moreover, such a clause cannot be applied to either 

Qrante. a political or a conditional grant. As regards the grants 
of a political character, we see an attestation in the case of ports or 
territories leased to a few treaty states. For when the clause was 
appealed to by one or two of the others, — e.g. when Italy also 
demanded the lease of Sanmun Bay (Chekiang), — the dispensation 
was refused.' And the fact that China succeeded in rejecting the 
Italian overtures, after she had submitted to the other great powers, 
shows the very hollowness nf such a claim. 

Conditional Finally, the fact that a grant is expressed to be 

Qrmnts. conditional, or granted subject to specific conditions, is 

itself its own limilAtion. Or, as the same is expressed in Article I of 

the German treaty of 1880; — "In the event of special regulations 

aertnaa ^°^ ^''^ execution of concessions which the Chinese 

Treaty, government may make to foreign governments being 

18*0. attflched to such concessions, Germany, while claiming 

these concessions for herself and for her subjects, will equally assent 

to the regulations attached to them Should German subjects on 

the strength of this Article claim privilege?, immunities, or advant- 
ages, which the Chinese government may further concede to another 

I 8 Am. J. lilt. Law (1»U), B/S. 

» Supra, 188. 

' Morse, Trade, 27. ^-. , 
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power, or the subjects of such power, they will also submit to the 
regulations which have been agreed upon in connexion with sdch 
concession." ' 

Doctrine of Thus is embodied the modern interpretation of the 

EqalvakatB-most-favoured-nntion clause.' Whereas it used to be 
held that such a clause was of universal application, it is now 
recognised that its application falls far short of being universal or 
absolute. Apart from questions of a commercial character, it seems 
that any other grant would fall under the category of conditional 
grants, and a third atate wishing to take under it lil^e benefits will 
not be admitted to its enjoyment as a free gift. In the words of 
Secretary Sherman to the American minister, Mr, Buchanan, January 

Attitude ot ^^' 1898: — "The allowance of the same privileges 

the United to a nation which makes no compensation, that have 
States. been conceded to another nation for compensation, in- 
stead of maintaining, destroys that equality which the most- 
favoured-nation clause was secured to secure. It concedes for 
nothing to one friendly nation what the other gets only for a price.'" 

Mexican Accordingly, Article VI of the Mexican treaty of 

Treaty. 1899 reads as follows:— "In case either of the high 
**"* contracting parties should hereafter grant, of its own 

accord, to any other nation advantages subject to special conditions, 
the other contracting party shall enjoy the said advantages, only 
provided it complies with the conditions imposed therein or their 
equivalent, to be mutually agreed upon." 

Doctrine of ■^* ™^y> perhaps, be suggested that no auch con- 

Equivalents structiou can be placed upon the grants contained in 
Applicable some of the earlier treaties between China and foreign 
to China, powers. Therefore, it may be claimed that it is still 
within the option of a state to avail itself of a benefit that was 
conferred upon the government or subjects of an earlier state. An 
English author, for example, suggests that Great Britain may yet 
follow Russia, and similarly establish a semi-commercial ecclesia^ical 
miasion at Peking.* 

Kule of Treaty Now the above attitude seems to be untenable, since 

interpre- the doctrine of compensation or equivalents had already 
*•*•*■• been acted upon when it was imported into China by the 

treaty states. The clause in question was inserted in the treaties 

1 Qf. Art. 10, Fortoftaeee 1SS7 ; art. 6, Mexican 1S90; riI. S, BraKiliHii ISSl. 

a See Stantej K. Hornbeck, in 3 Am. J. Int. Uw(1909), 395-422, 61fr647, 797-827. 

« Moore, v., 278. 

* Eunee, 689-540. For tlie Russiau misBion, see lupra, 4. 
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without even a full knowledge of ita sign! Seance on the part of China, 
not to say ita initiative. At-eordingly, one can only have recourse to 
the meaning which the persons employing it usually attach to it in 
tlieir mutual relations among themselves. In other words, when that 
clause was transplanted into the treaties with China, the negotiators 
had full cognisance of its extent and limitations. Consequently, 
those who desire to take any benefits under it must be held to have 
bound themselves to respect i(s limitations. The language of a 
treaty is to be interpreted according to its usual meaning, and when 
technical expressions are employed, they must be construed strictly 
according to their usual purport. 

Resalutlons ■*-"*^ ^^ proof of the fact that the doctrine of 

of Two In- equivalents has come to stay, the resolutions of two 

**rn«tioi««l international congresses may be cited. In 1909, the 

onKresaes. p^n.^merican Scientific Congress met at Santiago, 

Chile, and resolved as follows: — "The Pan-American Scientific 

Congress, in view of the difficulties which have been caused by the 

interpretation of the most- favoured -nation clause, recommends that 

the bearing of the clause should be defined in each treaty in which 

it is stipulated. When the most- favoured-nation clause is granted, 

the respective governments should remain free to make special 

concessions to neighbouring countries." 

Again, in 1902, the Dairy Congress in Belgium adopted a 
resolution in favour of either the abolition of the clause, or the 
insertion of a provision restricting it and specifying that its operation 
should not extend to the reduction of duties or the lil)erty of trade 
which one nation concedes to another nation on the basis of 
recijTocitj'.' 



1 Hombeck, op.eit., 826, 
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CHAPTER V 
TREATY IHTERPKETAHON. 



S 102. QUESTIOTI OP UNIFORM STANDARD OF CONSTRUCTION. 

At the close of our discussion the subject of treaty iiiterpi-eta'tion 
remains to be considered. We have purposely deferred this discus- 
sion, because having considered all the legal obligations in their 
various aspects, we are now in a position to take up the subject of 
treaty interpretation. 
DIpiDmatlc The interpretation of treaties is always fraught with 

s«e>Saw. consequences and beset with difliculties. But in the 
case of China and other states, these are intensified. For thtre is 
here no one standard of construction which is recognised as final by 
the treaty atateg themselves, not to mention China as well, but one 
long diplomatic see-saw. The treaties were not concluded with the 
consent of China, but their stipulations were wrung from her, heed- 
less of her protests. If the territorial sovereign interprets a treaty 
strictu sensu, the treaty states must, as a matter of policy, resist that 
interpretation. For, if future claims or benefits in favour of their 
nationals are not to be effectively barred, the foreign powers must 
contest the same. And this is not so much to obtain the benefits 
in question as to prevent, by a policy of passive resistance, a further 
diminution of the alien's privileges in China. 

On the other hand, if a treaty state construes a stipulation to its 
advantage, the territorial sovereign must resist such one-sided construc- 
tion. For, were it not contested, it would be considered aa acquiesced 
in. If ao, it would open the way for other states to claim a like grant 
or privilege under the moat-favoured-nation clause. We presume, of 
course, that the privilege in question is one which is claimable under 
the most-favoured-nation clause, and not one which is unclaimuble. 
For an illustration we need only cite the anomalous case of foreign 
business houses in Peking.' 
Runltant Consequently, controversies over legal questions not 

DIspntei. infrequently arise. And some of these disputes we have 
already noted. There are, for example, the disputes over the exact 

1 Supra, 146-147. 
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limits of treaty ports/ the definition of the most-favoured-Dation 
clause,' the exact limits of territorial waters,' the extent of the right 
of foreign warships visiting Chinese ports, etc/ 

Need of Unl> Now such a position is unsatisfactory, and the need 

formlty. of an accepted, uniform rule of treaty interpretation is 
therefore urgent. It is a matter for congratulation that, in the past, 
its awkvrardness has not been felt so acutely as to disturb or impair 
the peaceful relations between the contracting states. Nevertheless, 
it la short^sighied and un statesmanlike to neglect to prepare for future 
eventualities. It is true that, in pursuance of the Hague conven- 
tions, disputes concerning "questions of a l^al nature, and especially 
in the interpretation or application of international conventions," 
may be referred to arbitration. Unfortunately, however, the recouree 
to an international tribunal is only expressed as "desirable," not 
compulsory." Under the cireumgtanccs, it may be submitted with 
confidence that it is obviously the safer plan to devise an effective 
remedy, recognised as binding upon the contracting states, than to 
rely upon a benevolent intention to have recourse to arbitration, 
however "desirable" or praiseworthy the latter may be. 

I 103. PRESENT LAOS. OF UNIFORMITY. 

if a treaty ia to be properly interpreted, the contracting parties 
ought to agree on the queotion of autliorilative text, in the event of 
divergences of opinion arising between them concerning the inter- 
pretation of treaty stipulations. But in the understandings between 
China and its treaty states, there is no one universal rule respecting 
the standard text in the event of such differences of opinion. 

SIznlHcance ^^ ^^'^ ^^ ^'^ ^^^ mean to suggest that when, for 

of the example, Great Britain negotiates with China, its treaty 

Problem. j^gg J^Q^ contain any stipulation as to whether the 
English or Chinese, or any other language, is to be the text of 
authority. Such an omission would reflect seriously on the competence 
of its plenipotentiaries, if it were true. But, as a matter of fact, the 
stipulation respecting the text of authority is invariably inserted iu 
these treaties. 

What we mean to suggest, however, is the lack of a text to 
meet the exigencies of the peculiar situation in China. For, when 
the nationals of one state are charged with a treaty contravention, 
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and representations are made by the territorial authorities to the 
government of the aliens concerned, the latter will rely on the text of 
authority stipulated in its treaties with China. But when the same 
state wishes to secure a grant or dispensation from the territorial 
government which, though enjoyed by other states, is not contained 
in its own treaties, it wi-ll invoke the nid of some other recognised 
text of authority and claim to participate therein. 
Three DIf- According to the present state of affairs, there are 

ferent three different rules, according to which the eighteen 
Rnie<. treaty states may fce said to range themselves into three 

_ .. . _ camps. In the first there are nine states— Cliile, Den- 
mark, Great Britain, Japan, Mexico, Peru, Portugal, 
Sweden, and the United States — iri whose treaties it is provided that 
P n hT t *''^ English shall be the authoritative text.^ In the 
second there are five — Brazil, France, Germany, Hol- 
land, and Russia — who agree upon taking the French as the text 
^ _ , of authority.' As regards the rest — Austria-Hungary, 
Belgium, Italy, and Spain — it is stipulated that the 
language of each contracting party shall be the correct text.^ 
Reaaltant Now such methods of procedure cannot be looked 

Confnalon. upon with satisfaction. For events may arise, if they 
have not already arisen, in which China's interpretation may be 
accepted by one group but not by the others.* And as China is entitled 
under her treaties with the third group to recognise the validity of her 
own text only, the controversies in such cases may be interminable. 
_ . For example, if an Englishman or American were 

Powers* found in the interior of Cliina without a passport, he 
Cbolce of will be handed over to the nearest consul for punishment. 
^"*' But be will not be liable to a fine of Tls. 300, unless be 

were a German or Japanese or Swede,' simply because tlie provision 
about the fine is not mentioned in eitlier the British or American 
treaties. On the other hand, when foreign warships navigate China's 
inland waters, the United States is prepared to follow suit, although 



I Art. 4, Cliilean 1915; art. SO, Dani:^li 1863; art. 20, Britiali 1902; art. 28, 
Japanese 1806; art. 18, Mexican 1899; art. 17, Peniviau 1874; art. 19, Portuguese 
1904; art. 17, Swedish 1908; art. 21, American 1903. 

J Art. 16, Brazilian 1881; art. 6, French 1884; art. 5, German 1861; Dutcii, 1915 
(("fro, appeniiix C) ; art. 20, RueaiRn 1S81. 

■ Art. 6, Auatro-Hnngarian 1869; art. 8, Belgian 1865; art. 00, Italian 1866; art. 
61, Spanish 1861 

* Bee (upro, 51, for tlie American and British endorsement of Cliina's attitude 
respecting jurisdiction over non-treatj eubjeetn, in connexion witli tlie oise oi a 
Montenegrin in Harbin, 
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no provision about the subject is contiiined in ita own treaties. But, 
as llie Washington Department of State put it, in the case of the 
Villalabos, already noted: — "Even if this right was not explicitly 
granted to us by treaty, Rear- Admiral Evans is unquestionably right 
in using it when like ships of other powers are constantly doing so 

This Department thinks, however, that Ait. 52 of the British 

treaty of 1858 with China, which is reproduced in Art. 34 of the 
Austro-Huiigarian treaty of 1869, givesfull authority for his course,"* 

China's This choice of text is, however, not permitted to 

Dllemnia. China. She is, so to speak, the richgrandmotlier whose 
duty is but to grant favours and endowments. So in the eyes of her 
treaty states, she cannot pick and choose her arguments wherewith to 
refuse the demands made upon her generosity. For, were she to do 
so, she could easily seize upon the text most ftivoucable to her and 
repudiate all overtures. And, in illustration, we may cite the case 
of the Tatsu Mam. already discussed," According to the various 
treaties the exact limits of a state's territorial waters ore not men- 
tioned. But according to Article XI of tlie Mexican treaty of 1899, 
the limits are fixed at nine miles, or "a distance of three marine 
leagues." Now, if China could claim the benefit of this three-marine 
league rule against Japan, then the Talan Maru would have been 
condemned. But Japan was not prepared so to do and, it will be 
remembered, the case was settled by diplomatic means. 

This attitude is surely unfair to China. It places her in an 
awkward dilemma, and robs her of the satisfaction of knowing that 
justice is not always partial, but can be impartial. 

{ 104. NEED ae U.NIVaRSAL AUrHORJTATIVE TEXT. 

The need of a universal authoritative text is, therefore, urgent. 
And under the circumstances, it seems imperative that some attempt 
at uniformity should be agreed upon. 

Object of The object of such a universal text is to devise a 

Univertal rule of interpretation which will be acceptable to alt 
Text. concerned. That is to say, its purpose is to supersede 

the present slate of confusion arising out of the three different rules of 
construction. So that, in future, the interpretation of a treaty by one 
state shall be recognised as valid by China, and vice vena. To 
achieve such an end is admittedly difficult, considering the great 
diversity of languages represented in the array of treaty states. 
Nevertheless, the task is one which must be accomplished, if the 
peaceful relations of China and its neighbours are to be preserved, 

I Sup«i, 137. 
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Orantor's For want of defiQite rules of guidance it is not easy 

Text. to determine what this universal text shall be. But from 

the circumstances of ihe case, it may perliaps be suggested that such 
a text may be either the grantor's lnnj;uuge or one whicli is moat 
universally understood. The treaty relations between China and 
other states are unilateral in character, and the" favoured states are 
80 many recipients of gratuitous grants and privileges. Consequently, 
the legal obligations arising out of such relations are one-sided, and 
the benefits enjoyed by the beneficiaries are unreciprocated. It is 
the grantor who has to perfonn all the obligations. If so, he should 
have full knowledge of tlie nature and extent of ihe burdens he has 
to discharge. In other words, the conventions should provide that 
the language of tlie grantor shall decide, whenever diffprences "of 
opinion should arise between the contracting parties regarding treaty 
interpretation. 

Oemian Such a provision may sound novel, but it is not 

Precedent, without precedent. Article VII of- the German treaty 
1880. jjf 1880 provides that a passport, issued to an alien 

travelling in the interior, shall be valid for twelve months. But 
" travel '* jnay be %'ariously interpreted. Accordingly, in an exchange 
of notes between the two plenipotentiaries, it was agreed that in the 
interpretation of the words " Yu lib" (travel or excursion), the 
Chinese text was to govern.* 

Now this point is not without significance. For it will be 
remembered that, when an alien trader goes into the interior to 
purchase native goods for exportation abroad, he must take out a 
passport, and must return to the open port when his mission is 
accomplished.' In this case, the period of validity of his passport will 
not be one yeor, but only two or three months. Whereas if he were 
travelling in tlie interior merely for pleasure, or as an excursionist, his 
passport would be valid for twelve months. Therefore, the Cliinese 
text will determine the period of validity of a passport so issued. 

PoMlble 111 the interpretation of treaties it is usual to claim 

Objection, that, "while contracting states may avail themselves of 
any standard of interpretation convenient to their purpose, no party 
to a treaty can rightly invoke one known only to itself."^ Accordingly, 
the suggestion about the grantor's text may be objected to on the 
ground that it will give tlie grantor an unfettered power over the 
interpretation of his treaties. Or that it will vest in him the -power to 
restrict the extent of his grants, even though they are capable in their 

1 1 KuanR-liBO, No. 3, 1S-I4. 

2 Snpra, 144. 

1 Dr. CaiartoB C. Hjde, in 3 Ain. J. lut;. Law (1909), 47. -, , 
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U3ual interpretation of a wider aignification than will perhaps bs 
admitted by the grantor, 

Ob|«cUoa Now the obligations contracted by China are, in the 

Aaawered. maiti, not reciprocated or compensated by the treaty states. 
Therefore, it may be questioned how far the objection, which refers to 
a treaty the contracting parties of which negotiate on equal terms, 
can be maintained. The obligations are so many grants, pure and 
simple, in favour of the beneficiary states. Therefore, it is natural 
for them to place upon the treaties as wide an interpretation as can 
with reason be upheld. But the majority of these grants, as we have 
ah-eady seen, are positive derogations from the grantor's, rights of 
sovereignty. If so, he cannot be denied hia preragsitive of indicating 
the extent of the privilege he intends conceding, or the scope of the 
grant he intends delegating. To hold otherwise is to impose an 
intolerable burden upon the grantor. For, not only is he to make 
the grants which deny him his full rights of sovereignty over his own 
dominions, but he is also to accept the interpretation placed upon 
them by those who are their beneficiaries thereunder. If so, constant 
friction is inevitable. 

jHoit '^^^ above possible objection may not be serious. 

UnlversMi But if it is persisted in, we will be no nearer the goal than 

"*"■*** when we first started. Accordingly, in order to attain 

the much desired uniformity, we are constrained to Ml back upon a 

rule that should prove acceptable to all parties. 

The readiest expedient for such a purpose will be to adopt as the 
authoritative text a language which is best known to alt treaty states. 
Now, this language may be either the English or the French. For, 

against the French, it may be advanced in favour of the 

English text that the numberof states using the latter is 
French greater than that of those using the former. Whereas, 

against tlie English, it may be noted that the officinltext 
of the "Boxer" protocol, 1901, as well as of the Hague, Geneva and 
other universal conventions is French. Each has, therefore, its 
cogent claims and each is entitled to our respect. 
A SuKcMtlon. Whether the universal authoritative text is to be 

English or French must, of course, be left to common 
agreement. But if we may hazard a suggestion, it seems that English 
is perhaps the most suitable for this purpo=e. For the Anglo-Saxon 
tongue is the lingua franca in the East, and in China itself it enjoys 
the greatest popularity among foreign languages. Nevertlieless, the 
matter is essentially one for the proper consideration of all treaty 
powers. The solution of this urgent problem has long been overdue; 
so the sooner a uniformity is established, the better it will be for all 
concerned. 



CONCLUSION 



I 105. NEED OF TREATY REVISION. 

We have analysed the legal ohligations arising out of treaty 
relations between China and other statea, and our task is ended. 
We have shown what are the riglits and privileges of the aliens in 
this country, and also what are the limitations or restrictions upon 
these grants and privileges. We have also shown what are the 
burdens which the territorial sovereign has to discharge towards the 
treaty states, and also what are the imperfect rights of the Chinese 
residing in the territories of some of these states. It remains for us 
to consider the moral which stands revealed iji this extended analysis 
— namely, the need of a thorough revision of the present treaty 
relations between China and other states. 

VflKueness ^^ ^'^^ preceding pages we have indicated the urgent 

of i>reseat need of such a revision. The provisions of the treaties 
Treaty are worded indistinctly or ambiguously. The treaties 
LaoEuage. themselves were concluded without the willing consent 
or full knowledge of China, the^ principal state. Their language 
appears to have been purposely witrded loosely, so that the beneficiary 
states may interpret them according to the flexibility of the circum- 
stances arising. Such a suggestion may sound uncharitable, but from 
the circumstances of the case the impression is irresistible. The 
stipulations of .the treaties are conspicuous for their vagueness and 
iiidefiniteness. Consequently, we have the disputes about the exact 
limits of treaty ports, of international settlements, of demarcated 
areas, etc.* If the provisions had been worded explicitly, and their 
meaning rendered clear-cut and unequivocal, such divergences of 
opinion would never have arisen. But add to this looseness of 
phraseology the absence of a universal authorilatlve text, and confusion 
inevitably results. 

PosaibliU-y "^^^ above disputes are principally what may be 

of Serious termed as academic disputes. They do not seriously 

Diiputea, digtarb the peaceful relations of the contracting parties. 

But controversies may arise which lend themselves to a bellicose 

denouement, and what diplomacy fails to accomplish may have to be 

settled by the arbitrament of the sword. Such a situation is indeed 

rare, and tliis may lie a cause for congratulation. But the fact that 

1 Sripra, 96-93, 102-103. 
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Buch differences do exist — cj. the dispute over tbe seizure of the 
TaUu Mara and the territorial waters liinit^ — ia certainly a sufficient 
warning tlmt they should by all means be obviated. Tlie peaceful 
I'elntions of tbe contracting parties are too precioua to be risked 
lighlheiirtedly. Consequently, instead of letting the present sleeping 
doga of confusion lie, hoping that nothing will happen to disturb 
their slumber, all possible means should be adopted to remedy the 
sitUHtion and prevent future disasters. 

I »M. INTERNATIONAL STATUS OF CHINA. 

Accordingly, the present treaty relations need to be promptly 

overhauled. The vagueness of the treaty language as well as tbe 

possibility of serious disputes should suffice to counsel such a revision. 

But if further reasons are necessary, then we may advance two 

further arguments — namely, the international status of China and 

the doctrine of rebun sic slantibue. 

Former ^^ regards tbe first, it was not so very long since 

Opinion* distinguished foreign jurists were dubious how far China 
J ^*,".'*'' 'i*!*! entered the pale of public law. Hall, for example, 
'"^**' asseverated a quarter of a century ago: — "Tacitly, and 



w E H II ^y inference from a series of acts, states in the position 
'of China may in the long run be brought within the 
realm of law; but it would be unfair and impossible to assume, 
inferential! y, acceptance of law as a whole from isolated acts or even 
from frequently repeated acts of a certain kind."' And Professor 
Prof. T. E, Thomas Erskine Holland similarly remarked:— " The 
Hoiland. Chinese have adopted only tbe rudimentary and in- 
evitable conceptions of international law. They have shown them- 
selves to be well versed in the ceremonial of embassy and the conduct 
of diplomacy. To a respect for the laws of war tbey have not yet 
attained." * 

Theory of l^i^ the opinion of many jurists, China ns well as 

Europe's other states can be admitted to the privileges of 
Consent, international law only on the express consent of the 



1 Supra, 4W8. 

* Inteniiitional Law (1909) , 40. To Uie foregoing AUay, Hall's eOitor, appends 
the foilowinj; note: — ''The mere fact that the Chinese government ivaa invited to 
send representatives to Ruch an assemblage (Hague peace coiifereticeH) may be taken 
as an acknowledgement of its inter nation id atatua. How far China mijiht be held to 
have forfeited her position by the {{rose breach of comity involved in the seeaolt of 
the Peking legalione in Uie Bummer of 1000, was for some time a matt«r of specu- 
lation, btit her inclusion among tlie powers invited to the Hague in 1907 Eet the 
matter at rest." — ibid., 41. 
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nations of Europe. International law, they say, originates from 
Christian Europe, and so any non-European state wishing to enter 
the charmed international circle must first secure the former'8 
consent. 

Criticiimby Now such an attitude is not only false, but ironical, 

Prof, P. M. when one recalls how cynically disregardful of the basic 
Brown. principles of international law the European powers have 
been. As Professor Philip M, Brown put it: — "It would seem 
ludicrous to assert that states do not exist, and are subject to no rights 
under international law, simply because they have not been recognised 
and, as it were, given proper social standing. Nothing could be more 
unjust as well as arrogant than the claim that the nations possessing 
European civilisation were the sole arbiters of the rights and obliga- 
tions of other nations under international law."' 
present Re- That was the foreign opinion of former days. 

cognition To-daj, however, all doubts about China's international 
o* China's status have been settled. For she has participated not 
'* "*■ only in the Hague, Geneva, and other universal con- 
ventions,' but she has also taken part in such minor iuternatiooal 
gatherings as legislated for the white slave traffic, protection of birds, 
bills of exchange, prison reform, hygiene and sanitation, etc. There- 
fore, "considering her rapid development of late, her increasing 
relationships with the West, her efforts to regularise her government, 
and to fall in line with the conceptions of international intercourse 
entertained by the civilised communities of the world, it may be 
said that, notwithstanding certain restrictions imposed upon her, she 
(China) is now a member of the international circle."' 

{ J07. DOCTRINE OF REBUS SIC STANTIBUS. 

To 3ay that the present treaties ought to be revised because the 
international status of China has been recognised is to state only half 
the truth. What is still more important, however, is the fact that 
the bulk of the obligations, which the principal state has to perfonn, 
was contracted as much as even half a century ago. 
QuestloB of '^he conditions contemplated at that date have 

self-Pre- ceased to exist and, with the flight of decades, there 
■ervctioD. [jgg jjggj^ g Yital change of circumstances. These 
obligations now fetter the free growth and the natural development 
of the new Republic, to the serious menace of even its self-preservation. 
For example, in matters of neutrality in the present European war, 



1 Article on Equality of States, in 9 Am. J. Int Law (1815}, 310-311. 
3 For a list of China's eignaturea and adhesious, see iiipra, I. 
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she cannot observe strict neutrality. For, ns we have already shewn 
in the case of Kiaochow's neutrality, neutral China must under the 
international protocol of 1901, permit foreign troops to be stationed 
in her own capital and metropolitan province.^ Under the circnm- 
stances, China is entitled to the protection of the doctrine of rebut 
gic atantibui. Accordingly, ehe can demand that her treat}' arrange- 
ments should be immediately revised, so as, on the one hand, to 
harmonise her rights and prerogatives with her duties and obligations 
in the present world conditions, and on the other, to reserve to herself 
full liberty to develop her institutions in her own way. 
KttaaSle In making such a legitimate claim, China is but 

SUuitlb4a. fulfilling her primary duties as an independent state. 
For as Profeasor L. Oppenheim put it: — "The vast majority of 
1 publicists, as well as ell the governments of the members of the 
( family of nations, defend the principle Conventio omnis tTitelligitur 
rebus ate alanlibus, and they agree, therefore, that all treaties are 
concluded under the tacit condition rebus aic atantibus. That this 
condition involves a certain amount of danger cannot be denied, for 
it can be, and indeed sometimes has been, abused for the purposes 
of hiding the violation of treaties behind the shield of law, and of 
covering shameful wrong with the mantle of righteousness. 
A State's "But all this cannot alter the fact that this excep- 

Prim«ry tional condition is as necessary for international law and 
Duties. international intercourse as the very rule /pacta sunt 
servanda.) ^Vhen, for example, the existence or the necessary develop- 
ment of a state stands in unavoidable contiict with such state's treaty 
obligations, the latter must give way, for self-preservation and de- 
velopment in accordance with the growth and the necessary require- 
ments of the nation are the primary duties of every state. No state 
would consent to any such treaty as would hinder it in the fulfilment 
of these primary duties. ( The consent of a state to a ti-eaty presup- 
poses a conviction that such trejity is not fraught with danger to lis 
existence and development, and implies a conditiorf that, if by an 
unforeseen change of circumstances the obligations stipulated in the 
treaty should imperil the said state's existence and necessary develop- 
ment, the treaty, altliough by its nature unnotifiable, should never- 
theless be notifiable.'''^ 
I 108. RECOGNITION OF ACCOKmiSHED FACTS. 

Therefore, to amend the existing treaties is but to recognise accom- 
plished facts. By her participation in the Hague and other universal- 
acts, China has been formally received ijilo the international 
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circle, uncoaditionall)-, and an equal among equals. ( Such inter- '^ 
national status predicates certain fundamental qualifications — 
namely, independence and sovereignty — wliicli every member must 
possess.) But under the present treaties, China is not completely free'|i' 
and independent. She cannot do what she lites, but must be bouud . 
by her treaty stipulations. And the obligations she has to discharge 
derogate from her rights of sovereignty and even fetter her' 
independence of action — a position which ia diametrically opposite to 
what is presupposed in her status as an international member. 
Restoration Now, since her independence has been acknowledged 

of Chink's by the treaty as well as non-treaty states, it is but just 
Di''h*'"* ^"^"^ proper that all impairments of her sovereignty 
^ '* should forthwith be abrogated, and all her rights and i 
attributes as a full member of the international circle be restored lo'Jr 
her. For her co-signatories or co-accessories to welcome her into 
their charmed society at one breath and, at the next, deny her her 
fullest prerogatives as an independent sovereign state, is disingenuous 
and hypocritical. The self-contradiction impugns the former's good 
faith, and it cannot be conMently advanced that such is within 
their contemplation. 

VIUI Cbnnn Moreover, the conditions contemplated by the ne- 

ofCircum- gotiators when the present treaties were concluded, have 
sunc«f. in j}jQ fjiglit of decades, as we have already said, materi- 
ally altered. The China contemplated then was an old, decrepit 
empire, plodding along as best it could, while its vigorous neigh- 
bours *ere forging ahead. It had not long to live and was, perhaps, 
crawling to its last resting place. If so, it was no great injury to its 
amour propre to treat it as a child, while ostensibly preserving some 
semblance of respect for its age. 

But that was long, long ago. The China of to-day is no longer 
that of yesterday. Like the awakened sleeper, who wakes up after bis 
long slumber tb 6nd that his colleagues have gone fnr ahead, he is 
trj'ing his level best to make np for lost time and lost opjiortunilies. 
Much refreshened and reinvigorutcd, he is putting forth all hisefforts 
to overtake his companions. The problems he has to solve are 
complicated and numerous. If so, he deserves every assistance from 
those who wish him well. Accordingly , for the treaty states to continue 
to treat such a China which is daily struggling to regain its lost 
prestige, is to add new insult to tlie old injury, f More than that, it ^, 
is to deny to China the benefit of the rcbua sic ftnntibm doctrine, 
while applying it to their own relations one with another 7) Such an 
ungenerous attitude in the international relations of stiites who are 
co-members of the Family of Nations is surely imonceivable. 
Accordingly, we may look forward to better days. nj 
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lilcKalliy of Finally, in fairness to China, the fact is not to be 

Force. overlooked that the obligationa she has to dischai^e were 

not contracted voluntarily, but imposed upon her by superior force. 
They impair her rights of sovereignty and create for the subjects 
of treaty states a more privileged position than that accorded to her 
own subjects. If she aeeka legitimate means to restrict the extent of 
her grants, it may be easy for the beneficiaries to call it a treaty 
evasion, a treaty violation, a case of international mala fides. But 
under identical circumstances, it seems hard to conceive that any 
other nation will not do likewise. The idea is nnedifying that the 
legality of the status of aliens in China is founded upon, as well as 
maintained, by the illegality of sheer force, and that at any moment 
China's arguments may have to be respected, if they were effectively 
supported by the same agency which now serves to keep them in 
abeyance. To the alien the refiection cannot be comfortable; to the 
Chinese the sense of injustice is keen. 
j 109. MtJTUAL CONCESSIONS THE BASIS OF TREATY REVISION. 

In view of the foregoing reasons, it is abundantly clear that the 
treaties require to be revised and amended at any early date. This 
revision has long been overdue, and to hasten its accomplishment is 
to hasten the reign of peace and goodwill in all international 
relations between China and the world. 

PrinciDle cf ^^ '^ needless here for us to indicate the directions 

Reciprocal such revision should take. In fact, a perusal of the 

Compenas. previous pages will have suggested the necessary amend- 

**"*' ments. But however the treaties may be revised or 

modified, this much seema to be apparent. If the revision is to 

fulfil its functions, the principle to be adopted must partake of the 

nature of mutual concessions or reciprocal compensations. Or, as 

was put by Dr. Wu Ting-fang, then Chinese minister to the United 

Slates; — "Nations now enter into friendly relations with each other, 

because it is believed tliat both sides are benefited by such relations. 

Their transactions cannot be a one-sided affaii', for the simple reason 

that it takes two to make a bai^in. Therefore, if permanent 

relations iire to be established between two nations, reciprocity must 

be the key-note of every arrangement entered into between them." ^ 

Trade veraua ^*^' example, if the alien is to be granted extended 

Juriidic- rights of trade and residence, the grantor's right of 

lion. jurisdiction must be respected, and he be given complete 

liberty to legislate upon fiscal as well as other matters. In the 

interests of international commerce the entire country should be opened 

to foreign trade and residence. But China must also be given the 

1 171 North AtUerican Review (1900), 1-2, 
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right to exercise her jurisdiction over the person and property of all 
aliens dwelling within her territory. China desires trade as much 
as afiy other nation, and so is willing to open every nook and corner 
of its territory. But is the alien prepared to submit to Chinese 
jurisdiction? 

CbanKsha '^'^'^ ™^^ illustrated, in 1905, in the arguments of 

Lhkia the Changsha li-kin case. Some British goods at that 

Caie, 1905. p^pj ^ygpg made to pay the li-kin tax when found within 
the walled native city. The British minister at Peking protested, 
on the ground that aa Changsha was an open port, such imposition 
was illegal. He therefore requested the Wai-wu Pu to instruct the 
governor of Hunan that the intramural city was a part of the treaty 
port, and so no li~kin was to be levied on foreign goods found therein 
and protected by the proper passes. 

Chlna'a '^^^ ^"' liowever, replied as follows: — "According 

Reply to to its real meaning, the word 'port' does not include 

the British the moat or area within the city wall. If the Chinese 

*"* " " are unwilling to have foreign merchants settle outside 

the limits of a port, they have some grief at heart, namely, that 

China is not allowed to exercise jurisdiction over foreign subjects 

within her territory. If, in accordance with Article XII of the 

Anglo-Chinese treaty of, commerce of 1902, extraterritoriality is 

relinquished, there will then be no objection to according to foreigners 

the liberty to live wherever they like." ^ 

<iive and Here we have only taken the case of trade versus 

T»ke. jurisdiction, because it can be most readily understood. 

But the principle of reciprocal compensations ought to be applied to 
other pertinent matters. For if two parties are trying to devise an 
arrangement which will satisfy both, then the rule of reciprocity 
should be the guiding principle. In other words, there must be 
both give and take, and not all give and no take. For only then 
can the resulting obligations be mutual and not as, at present, one- 
sided or unilateral. 
S 110. NEED OP USTTERNATIONAL OO-OPERATION. 

With the sight of the awful carnage raging in Europe to-day, 
men's minds turn 'instinctively to thoughts of peace. And as the 
atmosphere slowly reeks with smoke and blood, distracted humanity 
yearns for peace. But peace is not to be had for the mere asking. 
For to insure peace, nations must learn to think in terms of peace, 
not in those of aggression. This surely is the lesson which the 
present conflagration demonstrates to those who are to reshape this 
war-ridden world at the post-bellum conference. 

1 7 New Collection (Great Britain), 3; Koo, 248249. ^ _ db GoOqIc 
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Panacea of Now to insure perpeiiial or, ut least, nn enduring 

All Evila. peace, nations must learn to co-operate one with another. 
For if we deny a nation the liberties, the rights, which properly 
appertain to it, we sow the seeds of future conflicts. As we sow, so 
Bhnli we reap. Similarly, in the case of China and its treaty states, 
internntional co-operation must be the panacea to all known evils. 
If peace in the Far East, as weil as the rest of the world, is to be 
preserved, the contracting parties will have to treat one another with 
equal respect and consideration. The injustices, the inequalities, the 
iuconsistcncies of the past muBt be abolished, and a rational basis of 
mutual intercourse substituted. For it is only by means of such 
co-operation that the relationa between China and other states can 
hope to rest on a stable foundation. 

Villon of tbe We are told that as poison flghta poison, so the 

Future. present Armageddon in Europe will kill future wars. 

If 90, the terrible drain of life and wealth will not have been made 

tf-jin vain. For after this nerve-shattering ordeal, men's hearts will 

/also have been purged and renovated. And then poor humanity will 

i be in a better mood to listen to reason. 

After the great wind which rent the mountains, after the fire 
and earthquake, the still small voice of Justice and Righteousness 
will be heard. Then out of this holocaust a new world will be born, 
a new system will be established, and a new regime will be constituted, 
under which all nations will be " free to live their independent lives, 
working out their own form of government for themselves, and their 
own national development, whether they be great nations or small 
states, in full liberty."* And when that day shall dawn nations and 
peoples, cabinets and parliaments, will arise to do homage to the 
sceptre of Justice. 

China and Now, that is the vision which all finn believers in 

the World, the progress of mankind will behold when the present 
conflicting passions shall have subsided. And we who have implicit 
confidence in the ultimate triumph of law and order, look forward 
with calmness to the days when international law and justice will 
reassert their sway. In that confidence lies our hope that treaty 
relations between China and other states will be readjusted on , 
rational principles — principles under which all communities may live 
freely and contentedly, principles which are consecrated by the 
acclaim of all ages, principles which build up as well as perpetuate 
mutual intercourse between states on solid, immutable foundations. 

1 Viscount Grey, London. Mar. 22, 1916. 
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APPENDIX A. 

Analysis of China's Treaty Relations with 
Other States (10 Tables) 



EXPLANATORY REMARKS.- 

(1) It being the general rule for a document to deal with 
several matters simultaneously, tliia ia shewn in the tables by the 
recurrence of the same date on the same line in the diFFerent 
columns. 

Any addition thereto — e.g. name of a month or sometimes a 
date — signifies a separate instrument. 

(2) Without unduly expanding the size of the charts, the 
" Miscellaneous " column is inserted to include all minor details. 

When the document is concerned with an unclassified 
particular subject, the matter is specified within brackets. 

(3) The "total" here refers, not to the number of treaties, 
etc., concluded by the state in question, but to the number of times 
that state was a signatory thereof. 

Thus, the " Boxer" protocol of 1901 and the conservancy agree- 
ment of 1905 are two documents, each containing the signatures of 
the same eleven states. These are, therefore, to be met with in the 
tables of the signatory states as well as of the three states who were 
only expressed as beneficiarits thereof. 

(4) In the column of figures, " m " signifies a million. 
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APPENDIX B; 

NEW TKEATIES AND NOTSS BEXWEBN 
CHINA AND JAPAN 1 



(Signed, Peking, May 25, 1915; ratijUatiom exchanged, 
Tokyo, June 8, 1916) 

(A) TREATY RESPECTING THE PROVINCE OF SHANTUNG 

Article I. 

The Chinese Government agrees to give full assent to all matters 
upon which the Japanese Government may Iiereafter agree with the 
Gennan Government relating to the dispoaition of all rights, interests 
and concessions which Gennany, by virtue of treaties or otherwise, 
possesses in relation to the Province of Shantung. 

Article II. 
Tlie Chinese Government agrees that as regards the railway to be 
built by China herself from Chefoo or Lungkow to connect with the 
Kiaochow-Tainanfu railway, if Germany abandons the privilege of 
financing the Chefoo-Weihsien line, China will approach Japanese 
capitfilists to negotiate for a loan. 

Article III. 

The Chinese Government agrees, in the interest of trade and 
for the residence of foreigners, to open by China herself, as soon as 
possible, certain suitable places in the Province of Shantung aa 
Commercial Ports. 

Article IV. 
The present treaty shall come into force on the day of its 
signature. 

^ China's Official History of the Hecent Sino-Japaneoe Treaties, 1915, 43-43. 
< 286 ) 
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The present treaty shall be ratified by His Ezcelleocy the Presi- 
dent of the Kepublic of China and His Majesty the Emperor of Japan, 
and the ratification thereof shall be exchanged at Tokyo ^a soon as 
possible. 

In witness whereof the respective Plenipotentiaries of the High 
Contracting Parties have signed and sealed the present Treaty, two 
copies in the Chinese language and two in Japanese, etc., etc., 

Lou TsENu-TsiAKG (Minister of Foreign Affairs) 
HioKi Eki (Japanese Minister) 



EXCHANGE OF NOTES 
L Respectiat Stuntuoe 

(From Mr. Lon to Dr. Hioki) 
Monsieur le Ministre — 

In the name of the Chinese Government I have the honour to 
make the following declaration to your Government:^ 

Within tlie Province of Shantung or along its coast no territory 
or island will be leased or ceded to any foreign Power under any 
pretext. 

IL Respecting the Opening; of Porti 

(From Mr, Lou to Dr. Hioki) 

I have the honour to state that the places which ought to be 
opened as Commercial Ports by China herself, as provided in Article 
3 of the Treaty respecting the Province of Sliantung signed this day, 
will be selected, and the regulations therefor will be drawn up, by the 
Chinese Government itself, a decision concerning which will be made 
after consulting the Minister of Japan. 

IIL Respecting the Restoration of Kiaochow Bar 

(From Dr. Hioki to Mr. Lou) 
Excellency — 

In the name of my Government I have the honour to make the 
following declaration to the Chinese Government. 

When, after the terminatiou of the present war, the leased 
t«rritory of Kiaochow Bay is completely left to the free disposal of 
Japan, the Japanese Government will restore the said leased Territory 
to Cliina under the following conditions: — . 
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1. The whole of Kiaochow Bay to be opened as a Commercial 
Port. 

2. A concession under the exclusive jurisdiction of Japan to bo 
established at a place designated by the Japanese Government. 

3. If the foreign Powers desire it, an international concession 
may be established. 

4. As regards the disposal to be made of the buildings and 
properties of Germany and the conditions and procedure relating 
thereto, the Japanese Government and the Chinese Government shall 
arrange the matter by mutual agreement before the restoration. 



(B) TREATY RESPECTING SOUTH MANCHURIA AND 
EASTERN INNER MONGOLIA 

Article I. 
' ■ The two High Contracting Parties agree that the term of lease 
of Port Arthur and Dalny and the terms of the South Manchurian 
Railway and the Antung-Mukden Railway, shall be exteoded to !)9 
years. 

Article II. 

Japanese subjects in South Manchuria may, by negotiation, 
lease land necessary for erecting suitable buildings for trade and 
manufacture or for prosecuting agricultural enterprises. 



Japanese subjects shall be free to reside and travel in South 
Manchuria and to engage in business and manufacture of any kind ' 
whatsoever. 



In the event of Japanese and Chinese desiring jointly to undertake 
agricultnrol enterprises aiid industries incidental thereto, the Chinese 
Government may give its permission. 

Article V. 

The Japanese subjects referred to in the preceding three articles, 
besides being required to register with the local Authorities passports 
which they must procure under the existing regulations, shall also 
Bubmit to the police laws and ordinances and taxation of Chiua. 
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Civil and criminal cases in which the defendants are Japanese 
shall be tried and adjudicated by the Japanese Consul; those in which 
the defendants are Chinese shall he tried and adjudicated by Chinese 
Authorities. In either case an officer may be deputed to the court to 
attend the proceedings. But mixed civil cases between Chinese and 
Japanese relating to land shall be tried and adjudicated by delegates of 
both nations conjointly in accordance with Chinese law and local 
usage. 

When, in future, the judicial system in the said region is com- 
pletelj' reformed, all civil and criminal cases concerning Japanese 
subjects shall be tried and adjudicated entirely by Chinese law courts. 

Article VI. 

The Chinese Government agrees, in the interest of trade and 
for the residence of foreigners, to open by China herself, as soon as 
possible, certain suitable places in Kastern Inner Mongolia as Com- 
mercial Ports. 

.Article VII. 

The Chinese Government agrees speedily to make a fundamental 
revision of the Kirin-Changchun Hallway Loan-Agreement, taking 
as a standard the provisions in railway agreements made heretofore 
between China and foreign financiers. 

When, in future, more advantageous terms than those in existing 
railwaj' loan agreements are granted to foreign financiers in connec- 
tion with railway loans, the above agreement shall again be revised 
in accordance with Japan's wishes- 
Article VIII. 

All existing treaties between China and Japan relating to 
Manchuria shall, except where otherwise provided for by this Treaty, 
remain in force. 

Article IX. 

The present Treaty shall come into force on the date of its 
signature. The present Treaty shall be ratified, etc. 
In witness whereof, etc. 

Loo TsENG-TsiANo (Minister of Foreign Affairs) 
Hiojti Eki (Japanese Minister) 



EXCHANGE OF ITOTES 
I. Respecting; the Lease of Port Af tfuir, etc 

(From Mr. Ivou to Dr. Hioki) 
I have the honour to state that, respecting the provisions 
contained in Article 1-of the Treaty relating to South Manchuria and 
Eastern Inner Mongolia, signed this day, the term of lease of Port 
Arthur and Dalny shall expire in the 86th year of the RepubHc or 
1997. The date for restoring the South Manchurian Railway to China 
shall fall due in the 91st year of the Republic or 2002. Article 21 in 
the original Souths Manchurian Railway Agreement, providing that 
it may be redeemed by China after 36 years from the date on which 
the trafHu is opened, is hereby cancelled. The term of the Antung- 
Mukden Railway shall expire in the 96th year of the Republic or 2007 

n. Respecting the Openfag: of Potts 

(From Mr. Lou to Dr. Hioki) 
I have the honour to sttite that the places which ought to he 
opened as Commercial Ports by China herself, as provided in Article 
6 of the Treaty respecting South Manchuria and Eastern Inner 
Mongolia signed this day, will be selected, and the regulations there- 
for will be drawn up, by the Chinese Government itself, a decision 
concerning which will be made after consulting the Minister of Japan. 

in. Respecting Mintag Areas 

(From Mr. Lou to Dr. Hioki) 

I have the honour to stale that Japanese subjects shall, as soon 
as possible, investigate and select mines in the mining areas in South 
Manchuria specified hereinuiider, except those being prospected for or 
worked, and the Chinese Govemmeut will then permit them to 
prospect or work the same; but before the Mining regulations are 
definitely settled, the practice at present in force shall be followed. 
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IV. Respecting Railways and Taxes 

(From Mr. Lou to Dr. Hioki) 

In the name of my Government I have the honour to make the 
following declaration to your Government: — 

China will hereafter provide funds for building necessary rail- 
ways in South Manchuria and Eastern Inner Mongolia; if foreign 
capital is required China may negotiaUi for a loan with Japanese 
capitalists first: and further, the Chinese Government, when making 
a loan in future on the security of the taxes in the above-mentioned 
places (excluding the salt and customs revenue which have already 
been pledged by the Chinese Central Government) , may negotiate for 
it with Japanese capitalists first. 

V. Rnpectins the Emplormeot of Advisers 
(From Mr. Lou to Dr. Hioki) 
In the name of the Chinese Government I have the honour to 
make the following declaration to your Government: — 

Hereafter, if foreign advisers or instructors on political, 
financial, military, or police matters are to be employed in South 
Manchuria, Japanese may be employed first. 

VL Respecting Tease by Negotiation'* 
(From Dr. Hioki to Mr. Lou) 
Excellency^ 

I have the honour to state that the term "lease by negotiation," 
contained in Article 2 of the Treaty respecting South Manchuria and 
Eastern Inner Mongolia signed this day, shall be understood to imply 
a long-term lease of not more than thirty years and also the possibility 
of its unconditional renewal. 

Vn. Respectiag Police Laws and Onlinances and Taxation 

(From Mr. Lou to Dr. Hioki) 

I have the honour to state that the Chinese Authorities will notify 
the Japanese Consul of the Police laws and ordinances and the taza- 
Jon to which Japanese subjects shall submit, according to Article 5 



of the Treaty respecting South Manchuria and Eastern Inner Mon- 
goha signed this day, so as to come to an understanding with him 
before their enforcement. 

VUL RespectiiiK the Postponemeot of Articles 2, 3, 4 aad 5 

(From Mr. Lou to Dr. Hioki) 

I have the honour to state that, inasmuch as preparations have 
to be made regarding Articles 2, 3, 4 and 5 of the Treaty respecting 
South Manchuria and Eastern Inner Mongolia signed this day, the 
Chinese Government proposes that the operation of the said Articles 
be postponed for a period of three montlis beginning from the date of 
the signing of the said Treaty. 

I hope your Government will agree to this proposal. 

IX. Respecting: the Han-yeh-ping Company 
(From Mr. Lou to Dr. Hioki) 
I have the honour to state that, if in future the Hanyehping 
Company and the Japanese capitalists agree upon co-operation, the 
Chinese Government, in view of the intimate relations subsisting 
between the Japanese capitalists and the said Company, will forth- 
with give its permission. The Chinese {.iovernment further agree not 
to confiscate the said Company, nor without the consent of the 
Japanese capitalists to convert it into n state enterprise, nor cause it 
to borrow and use foreign capital other than Japanese. 

X. Respecting: the Fufcien Question 
(From Mr. Lou to Dr. Hioki) 
I have the honour to acknowledge the receipt of your Excellency's 
note of this day's date, which I have noted. 

In reply I beg to inform you that the Chinese Government 
hereby declares that it has given no permission to foreign nations to 
construct, on the coast of Fukien Province, dockyards, coaling 
stations for military use, naval bases, or to set up other military 
establishments; nor does it entertain an intention of borrowing 
foreign capital for tlie purpose of setting up the above-mentioned 
establishments. 
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APPENDIX C. 

ARBITRATIOK COHrVENTIOir BETWEEN CHIKA 
AND HOLLAND *■ 



{Signed, The Hague, June 1, 1913; ratifications exchanged, 
Peking, April 20, 1916) 



LE PRESIDENT DE LA R^PUBLIQUE DE CHINE et SA 
MAJESTE LA PEINE DES PAYS-BAS, s'iuspirant dea principes 
tie la Convention pour le regleraent pacifique dea conflita interiia- 
tionaux conclue ^ La Haye le 18 octobre 1907 et d^sirant consacrer 
notamment le priiicipe de I'arbitrage obligatoire dans leurs rapports 
rficiproques par un accord general de la nature visee A 1' article 40 de 
la dite Convention, ont reaolu de conclure un Traitfe tl cet effet et ont 
nomm& pour Leurs Plenipotentiaires, savoir: 

LE Pr.ESIDENT DE LA pfiPUBLIQUE DE CHINE: Son 
Excellence Monsieur TANG TSAI-FOU, Euvoy6 Extraordinaire et 
Ministre Pl^nipotentiaire de la fiepublique prea Sa Maj^t6 la Keine 
des Pays- Has; 

SA MAJESTY LA REINE DES PAYS-BAS: Son Excellence 

le Jonkheer J, LOUDON, Son Ministre des Affaires Etrang^res. 



Lesquels, apres s'etre communique leurs plains pouvoirs, trouv^s 
en bonne et due forme, sont convenus des dispositions suivantes: 

Article I. 
Les Hautes Parties Contractantea s'engagent ^ soumettre i la 
Cour Permanente d'Arbitrage tous Ics diff^rends qui viendraient k 
g'filever entre Elles et qui n'auraient pu etre r&solus par la voie 
diplomatique et cela meme dans le eas ou ces diffferenda auraient leur 
origine dans des faits antSrieurs k la conclusion de la pr^sente 
Convention. 

1 Dutch official Staateblad, I9I6, Xo. 181. 
( 233 ) 
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Article II. 
En chaque caa particulier lea Hautes Pattiea Contractantea 
signeut un compromia ap^ial determinant nettement I'objet da litige, 
retendue des pouvoira du tribunal arbitral, coraposfe d'un ou de 
pluaieura arbitres, le mode de ea designation, son siSge, la langue 
dont il fera u&age ct celles dont I'emploi sera autoris6 devant lui, le 
montant de la somme que chacune dea Hautes Parties aura k dgposer 
tl titre d'avance lea fraia, ainsi que lea r^Ies k obaerver en ce qui 
concerne lea formalitea et lea dSlais de la procedure et, gfeneralement, 
toutes conditions dont Elles aeront convenuea. 

Artide III. 

Si les Parties no rfinussiaaent paa k se mettre d'accord i ce sujet, 
meme une seule de3 deux pourra adreaser k la Cour Fermanente 
d' Arbitrage la requete d'6tablir le compromia. 

Dans ce cas le compromia aera ^tabli par une commiaaion 
compost de cinq membrea, design^a de la maniSre pr6vue 4 I'article 
45, alin^aa 3, 4, 5 et 6 de la Convention de La Haye pour le rSglement 
paciiique des conflits internationaus du 18 octobre 1907. 

Le cinquiSme membre est de droit President de la commiaaion. 

Oette commiasioQ fonctionnera elle-meme comme tribunal 
d 'arbitrage. 

Article IV. 

Si un accord ne peut a'^tablir aux efEets de I'article precedent, 
alin^a 2, la deaignation d'un tribunal arbitral sera dgf6r6e, aur 
requete dea deux Parties ou de I'une d'EUea, au Prfoident dea 
Etata-Unis d'Amerique. Si telle requete ^mane dea deux Partiea, 
elles peuvent demander le designation d'un arbitre unique; maia si 
elle 6tnane de I'une d'Ellea aeutement le tribunal sera coD3poae de 
cinq membres. 

Le choix dea arbitres aera fait aur la Hate des membrea de la 
Cour Perraanonte d'Arbitrage, maia non parmi ceux qui ont 6t6 
dSsignes par les deux Partiea elles-memes ou qui sont des nationaux 
de I'une d 'Elles. 

Le tribunal jugera aur la base dea pr^tentiona qui lui auront 6t6 
soumises. 

Article V. 
Une demande de revision de la aentence arbitrale aera admise 
conformem£nt aux diapoaitiona de Tarttele 83, alin^as 2 et 3 de la 
Convention de La Haye pour le rSglement pacifique dea conflits 
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internationaux du IS octobre 1907, daus 1e dSlai qui sera fixS par le 
tribunal ou par I'arbitre. 

Article VI. 
Dans les questions qui selon les loia territoriales sont du ressort 
des autorit^ judiciaires nationales, les Parties Contractantes ne 
seront pas tenuea de soumettre le differend au jugement arbitral, 
avant que la juridiction nationale comp^tente se soit prononc^ 
d«finitivement, sauf le cas de dSui de justice. 

Article VII. 

Sauf leg dispositions ci-dcssus iudiqu^es la procedure arbitrale 
seta reglee par les dispositions etablies par la Convention de La Haj'e 
pour le rlglement pacifique des conflits internationaux de 18 
octobre 1907. 

Article VIII. 
Le present traits sera rating dans le plus brcf d^lai possible et 
les actes de ratification seront ^hang^ S P6kin. 

II aura une dura de dix ana d partir de I'^change des ratifications. 
S'il n'est d^nonce six mois avant son ^h^ice, il sera censg etre 
renouvelfi pour une nouvelle p^riode de dix ans et ainsi de suite. 

Fait 4 La Haye en double exemplaire, le ler Juin 1915 (le ler 
jour du 6 moia de la 4^me anute de la KSpublique de Cbine) . 

JoMEHEER J. Loudon 
Tanq TaAi-Pou 
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APPENDIX D. 

TREATY BETWEEN CHINA AND THE UNITED STATES FOR 
THE ADVANCEMENT OF PEACE ^ 

{Signed at Washington, September 15, 191^; ratifications 
exchanged, Octobei- 23, 1915) 



Tlie President of the United States of America and the President 
of the liepublic of China, desiring to strengthen the friendly relations 
which unite their two countries and to serve the cause of general 
peace, liave decided to conclude a treaty for these purposes and have 
consequently appointed the plenipotentiaries designated Jiereinafter, 
to wit : 

Tlie President of the United States of America, the Honorable 
William Jennings Bryan, Secretary of State of the United States; and 

The President of the Republic of China, Kai Fu Shah, Envoy 
Extraordinary and Minister Plenipotentiary of the Eepublic of China 
to the United States; 

Who, after exhibiting to each other their full powers, found to 
be in due and proper form, have agreed upon the following articles: 

Article I. 

Any disputes arising between the Government of the United 
States of America and the Government of the liepublic of China, 
of whatever nature they may be, shall, when ordinary diplomatic 
proceedings have failed and the high contracting parties do not liave 
recourse to arbitration, be submitted for investigation and report to a 
permanent international commission constituted in the manner 
prescribed in the following article. 

The high contracting parties agree not to resort, with respect 
to each other, to any act of force during the investigation to be made 
by the commission and before its report is handed in. 

1 Uuit«a Stuieu Treaiy Series, No. 619. 
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Article II. 

The internatioDal commission shall be composed of five members 
appointed as follows : each government shall designate two members, 
only one of whom shall be of it^ own nationality; the fifth member 
shall be designated by common consent and shall not belong to any 
of tlie national)ties already represented on the commission ; lie shall 
perform the duties of president. 

In case the two governments should be unable to agree on the 
choice of tho fifth commissioner, the other four shall be called upon 
to designate him, and failing au understanding between them, the 
provisions of Article 45 of the Hague Convention of 1907 shall be 
applied. 

The commission shall be organized within six months from the 
exchange of ratification of the present convention.^ 

The members shall be appointed for one year and their appoint- 
ment may be renewed. They shall remain in office until superseded 
or reappointed, or until the work on which they are engaged at the 
time their office expires is completed. 

Any vacancies which may arise (from death, resignation, or eases 
of physical or moral incapacity) shall be filled within the shortest 
possible period in the manner followed for the original appointment. 

The high contracting parties shall, before designating the 
commissioners, reach an understanding in regard to their compensa- 
tion. They shall bear by halves the expenses incident to the meeting 
of the Commission, 

Article III. 

In case a dispute should arise between the high contracting 
parties which is not settled by the ordinary methods, each party shall 
have a right to ask that the investigation thereof be intrusted to the 
international commission cliarged with making a report. Notice shall 
be given to the President of the international commission, who shall 
at oiice communicate with bis colleagues. 

In the same case the president may, after consulting his col- 
leagues and upon receiving the consent of a majority of the members 
of the commission, offer the services of the latter to each of the con- 
tracting parties. Acceptance of the offer declared by one of the two 
governments shall be sufficient to give jurisdiction of the case to the 
commission in accordance with the foregoing paragraph. 

1 Tl» time wttbin wtiich the organisation ot the cotnmiBaion may be completed 
was extended by an exchange of notes of May ll-IO, 1916, fro^ April 22, 191ft, to 
Aogiut 1, 1016. (TJ. S. Treaty Series, No. 619- A.) 



The place of meeting shall be determined by the coramisaion 
itself. 

Article IV. 

The two high contracting parties shall have a right, each on its 
own part, to state to the pi'esident of the commission what is the 
subject matter of the controversy. No difference in these stalAments, 
which shall be furnished by way of suggestion, shall arrest the action 
of the commission. 

In case the cause of the dispute should consist of certain acts 
already committed or about to be committed, the commission shall as- 
soon as possible indicate what measures to preserve the rights of each 
party ought in its opinion to be taken provisionally and pending the 
deliveiy of its report. 

Article V. 

As regards the procedure which it is to follow, the commission 
shall as far as possible be guided by the provisions contained in 
Articles 9 to 36 of Convention I of The Hague of 1907. 

The high contracting parties agree to afford the commission all 
means and all necessary facilities for its investigation and report. 

The work of the commission shall be completed within one year 
from the date on which it has taken jurisdiction of the case, unless 
the high contracting parties should agree to set a different period. 

The conclusion of the commission and the terms of its report 
shall be adopted by a majority. The report, signed only by the 
president acting by virtue of his office, shall be transmitted by him tu 
each of the contracting parties. 

The high contracting parties raqerve full liberty as to the action 
to be taken on the report of the commission. 

Article VI. 
The present treaty shall be ratified by the President of the Unit«d 
States of America, with the advice and consent of the Senate of the 
United States, and by the President of the Republic of Ciiina. 

It shall go into force immediately after the exchange of ratiiica- 
tiuns and shall last five years. 

Unless denounced six months at least before the expiration 'of the 
said period of five years, it shall remain in force until the expiration 
of a period of twelve months after either party shall have notified the 
other of its intention to terminate it. 



In witness whereof the respective plenipoteutiaries have signed 
the present treaty and have affixed thereunto their seals. 

Done at Washington this 15th day of September, in the year 
nineteen hundred and fourteen, corresponding to the 15th day of the 
ninth month in the third year of the Republic of China. 

William Jensikgs Bkyan 
Kai-pu Suah 
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APPENDIX E. 

/ 

AGREEMENT BETWEEN CHINA, RUSSU, AND MONGOLIA ^ 



(Signed at Klachta, May SS/ June 7, 1915) 



The President of the Republic of China, 

His Imperial Majesty, the Emperor of all the Russias, and 

His Holiness the Bogdo (Great) Gheptsnn (Venerable) Damba 
(Sacred) Hut'ukht'u (Reiiicaruated) Khaii (Ruler) of Out«r Mon- 
golia, 

Animated by a sincere desire to settle by mutual agreement various 
questions created by a new state of things in Outer Mongolia, have 
named for that purpose their plenipotentiary delegates, that is to say ; 

The President of the Republic of China, General Pi Kuei-fang 
and Monsieur Ch'en Lu, Envoy Extraordinary and Minister Plenipo- 
tentiary of China to Mexico ; 

His Imperial Majesty the Emperor of all the Russias, His 
Councillor of State Alexandre Miller, Diplomatic Agent and Consul- 
General in Mongolia; and 

His Holiness the Bogdo Cheptsun Damba Hut'ukht'u Kahn of 
Outer Mongolia, E'§rh-te.ni Cho-nang Pei-tzu Se-leng-tan, Vice-Chief 
of Justice, and T'uhsieh-t'u Ch'ia Waug Ch'a-K'o-tu-erh-cha-pu, 
Chief of Finance. 

Who having verified their respective full powers found in good 
and due form, have agreed upon the following : 

Article I. 

Outer Mongolia recognizes the Sino-Russian Declaration and the 
Notes exclianged between China and Russia of the 5th day of the 11th 
month of the 2nd year of the Republic of China (23 October/5 
November, 1913).^ 



1 10 Am. J. Int. Law (October, 1916), Sapplement, 251-258. 
> Bee wi/ra, 853 tqq. 
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Article II. 

Outer Mongolia recognizes China's suzerainty. China and Ruaaia 
recognize the autonomy of Outer Mongolia forming part of Chinese 
territory. 

Article in. 

Autonomous Mongolia has no right to conclnde international 
treaties vith foreign Powers respecting political and territorial 
questions. As respects questions of a political and territorial nature in 
Outer Mongolia, the Chinese Government engages to conform to 
Article II of the notes exchanged between China and Hussia on 23 
October/5 November, 1913. 

Article IV. 

The title " Bc^o Cheptsun Damba Hut'ukht'u Kahn of Outer 
Mongolia" is conferred by the President of the Republic of China. 
The calendar of the Republic as well as the Mongol calendar of 
cyclical signs are to be used in oBicial documents. 
Article V. 

China and Russia, conformably to Articles II and III of the 
Sino-Rusaian Declaration of 23 October/5 November, 1913, rea^nize 
the exclusive right of the Autonomous Government of Outer Mongolia 
to attend to all the affairs of its internal administration and to con* 
elude with foreign Powers international treaties and agreements 
respecting all questions of a commercial and industrial nature 
concerning autonomous Mongolia. 

Article VI. 

Conformably to the same Article III of the Declaration, China 
and Russia engage not to interfere in the system of autonomous 
internal administration existing in Outer Mongolia. 
Article VII. 

The military escort of the Chinese Dignitary at Ui^a provided 
for by Article III of the above-mentioned Declaration is not to exceed 
two hundred men. The military escorts of his assistants at Uliasautai, 
at Kobdo and at Mongolian-Kiachta are not to exceed fifty men each. 
If, by agreement with the Autonomous Government of Outer Mon- 
golia, assistants of the Chinese Dignitary are appointed in other 
localities of Outer Mongolia, their military escorts are not to exceed 
fifty men each. 

Article VIII. 

The Imperial Government of Russia is not to send more than 
one hundred and fifty men as consular guard for its representative at 
TJrga. The military escorts of the Imperial consulates and vice- 
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consulates of Russia, wliich Itave already been established or which 
may be established by agreement with the Autonomous Governnient 
of Outer Mongolia, in other localities of Outer Mongolia, are not to 
exceed fifty men each. 

Article IX. 

On all cereuioniiil or official occasions the first place of honor is 
due to the Chinese Dignitary. He has the right, if necessary, to 
present himself in private audience with His Holiness Bogdo Gheptsun 
Damba Hut'ukht'u Kahn of Outer Mongolia. The Imperial repre- 
sentative of Russia enjoys the same right of piivate audience. 
Ai-ticle X. 

The Chinese Dignitary at Ui^a and his assistants in tlie different 
localities of Outer Mongolia provided for by Article VII of this agree- 
ment are to exercise general control, lest the acts of the Autonomous 
Government of Outer Mongolia and its subordinate authorities may 
impair the suzerain rights and the interests of China and her subjects 
in Autonomous Mongolia. 

Article XI. 

Confonnably to Article IV of the Notes exchanged between 
China and Russia on 23 October/5 November, 1913, the territory 
of Autonomous Outer Mongolia comprises the regions whicli were 
under the jurisdiction of the Chinese Amban at Ui^a, of the Tartar- 
Oeneral at Uliassutai and of the Chinese Amban at Kobdo; and 
connects with the boundary of China by the limits of the bannera of 
the four aimaks of Khatka and of the district of Kobdo, bounded 
by the district of Houlon-Bouire on the east, by Inner Mongolia oji 
the south, by the Province of Sinkiang on the south-west, and by 
the districts of Altai on the west. 

The formal delimitation between China and Autonomous Mon- 
golia is to be carried out by a special commission of delegates of China, 
Russia, and Autonomous Outer Mongolia, which shall set itself to the 
work of delimitation within a period of two years from the date of 
signature of the present agreement. 

Article XII. 

It is understood that customs duties are not to be established for 
goods of whatever origin they may be, imported by Chinese merchants 
into Autonomous Outer Mongolia. Nevertheless, Chinese merchants 
shall pay all the taxes on internal trade which have been established 
in Autonomous Outer Mongolia and which may be established therein 
in the future, payable by the Mongols of autonomous Outer Mongolia. 
Similarly the merchants of Autonomous Outer MoBgolia, when 
importing any kind of goods of local production into Inner Cluna, 
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flliall pay all tbe tuxes on trade which have hoen established in Inner 
China and which may be established therein in the future, payable by 
Chinese merchants. Goods of foreign origin imported from Autono- 
mous Outer Mongolia into Inner China shall be subject to the customs 
■duties stipulated in the regulations for land trade of ISSl. 

Article XIII. 
Civil and criminal actions arising between Chinese subjects resid- 
ing in Autonomous Outer Mongolia are to be examined and adjudicat- 
ed by the Chinese Dignitary at Urga and by his assistants in the other 
localities of Autonorauus Outer Mongolia. 

Article XIV. 
Civil ami criminal actions arising between Mongols of Autono- 
mous Outer Mongolia and Chinese subjects residing therein aiB to be 
examined and adjudicated conjointly by the Chinese Dignitarj' at 
Ur^ and his assistants in the other localities of Autonomous Outer 
Mongolia, or their delegates, and the Mongolian authorities. If the 
defendant or the accused is a Chinese subject and the claimant or the 
complainant is a Mongol of Autonomous Outer Mongolia, the joint 
examination and decision of the case are to be held at blie Chinese 
Dignitary's place at Ui^a and at that of his assistants in the other 
localities of Autonomous Outer Mongolia; if the defendant or the 
accused is a Mongol of Autonomous Outer Mongolia and the claimant 
or the complainant is a Chinese subject, the case is to he examined 
and decided in the same manner in the Mongolian yamen. The 
guilty are to be punisiied according to their own laws. The interested 
parties are free to arrange their disputes amicably by means of arbitcra 
■chosen by themselves. 

Article XV. 

Civil and criminal actions arising between Mongols of Autono- 
mous Outer Mongolia and Russian subjects residing therein are to be 
examined and decided conformably to the stipulations of Article XVI 
of the llusso- Mongolian Protocol of 21 October/3 November, 1912.' 
Article XVI. 

All civil and criminal actions arising between Chinese and 
Kussian subjects in Autonomous Outer Mongolia are to be examined 
and decided in tlio following manner ; in an action wherein tbe 
claimant or the complainant is a Kussian subject and the defendant or 
Accused is a Chinese subject, the Russian Consul personally or through 
his delegate participates in the judicial trial, enjoying the same rights 
ii3 the Chinese Dignitary at Urga or his delegate or liis assistants iit 

> ?jee infra, 247 m- t • \ 
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the other localities of Autonomous Outer Mongolia. The Rassiait 
Consul or his delegate proceeds to tho hearing of the claimant and the 
Russian Mitnesses in the court in session, and interrogates the defend- 
ant and the Chinese witnesses through the medium of the Chinese- 
Dignitary at Urga or his delegate or of his assistants in the other 
localities of Autonomous Outer Mongolia; the Russian Consul or his 
delegate examines the evidence presented, demands security for 
"revindications" and has recourse to the opinion of experts, if he 
considers such expert opinion necessary for the elucidation of the 
rights of the parties, etc. ; he takes part in deciding and in the draft- 
ing of the judgment, which he signs with the Chinese Dignitarj- at 
Urga or his delegate or his assistants in the other localities of Autono- 
mous Outer Mongolia. The execution of the judgment constitutes a 
duly of the Chinese authorities. 

The Chinese Dignitary at Ui^ and his assistants in the other 
localities of .Autonomous Outer Mongolia may likewise personally or 
through their delegates be present at the hearing of an action in tlie 
consulates of Russia wherein the defendant or the accused is a Russian 
suhject and the claimant or the complainant is a Chinese subject. 
The execution of the judgment constitutes a duty of the liussian 
authorities. 

Article XVII. 

Since a .section of the Kiachta-Urga-ICalgan telegraph line lies 
in the territory of Autonomous Outer Mongolia, it is agreed that the 
said section of the said telegraph line constitutes the complete proper- 
ty of the Autonomous Government of Outer Mongolia. 

The details respecting tho establishment on the bordei-s of that 
country and Inner Mongolia of a station to be administered by 
Cliinewe and Mongolian employees for tho transmission of telegrams, 
as well as the questions of the tariff for telegrams transmitted and of 
the apjiortionraent of the receipts, etc. , are to be examined and settled 
by a special commission of technical delegates of China, Russia and 
Autonomou>! Outer Mongolia. 

Article XVIII. 
The Chinese postal institutions at Urga and Mongol ian-Kiachta 
remain in force on the old basis. 

Article XIX. 
The Autonomous Government of Outer Mongolia will place at 
the disposal of the Chinese Dignitarj- at Urga and of his assistants at 
Uliassutai, Kobdo and Mongol ian-Kiachta, as well as of their staff, 
the necessary houses, which are to constitute the complete property of 
the Government of the Republic of China. Similarly necessary 
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grouuds in the vicinity of the residence of the said stnff nre to be 
granted for their eecoi'ts. 

Article XX. 
The Chinese Dignitary at Urga and his assistants in the otlier 
localities of Autonomous Outer MongoHa and also their staffs are to 
«tijoy the right to use tlie courier stations of the Autonomous Mon- 
golian Government conformably to the stipulations of Article XI of the 
Russo-Mongolian Protocol of 21 October/3 November, 1912. 

Article XXI. 
The stipulations of the Sino-Russian Declaration and the Notes 
«xchanged between China and Russia of 23 October/u November, 
1913, as welt as those of the Russo- Mongolian Protocol of the 21 
•October/3 November, 1912, remain in full force. 

Article SXII. 

The present agreement dmwn up in triplicate in Chinese, 
Russian, Mongolian and French, comes into force from the day of its 
signature. Of the four texts which have been duly comjjnred and 
found to agree, the French text shall he authoritative in the inter- 
pretation of the present agreement. 

Done at Kiachta the 7th day of the sixth month of the fourth 
year of the Republic of China, corresponding to the twenty-fifth of 
May (seventh of June), one thousand nine hundred fifteen. 



DEGLARATIOnS BETWEEK RUSSIA AlTD CHINA 

KIACHTA^^''-:- Wir.. 

June /,. 

The undersigned Imperial Del^ate Plenipotentiary of Russia to 
the tripartite negotiations at Kiachta, duly authorized for this purpose, 
has the honor, on proceeding to sign the tripartite agreement of this 
<lay's date relating to Autonomous Outer Mongolia, to declare in the 
name of his government to their Excellencies Messieurs Py Koue Fang 
and Tcheng Loh, Del^ates Plenipotentiary of the Republic of China 
to the tripartite negotiations at Xiuchta, as follows: 

It is agreed that all the telegraph offices which are situnted along 
that section of the Kalgan-Ui^a -Kiachta line which lies within Outer 
Mongolia and of which mention is made in Article XVII of the 
agreement of Kiachta, are to be handed over by the Chinese officials 
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to tlic Mongolian officials within a period at most of six moiitlis after 
the aigiiiug of the agreement; and that the point of junction of the 
Chinese and Mongolian linea is to be fixed by the techniail 
commission provided for in the aforesaid article. 

The above is at the s^me time brought to the knowledge of the 
Delegates Plenipotentiary of the Autonomous Government of Outer 
Mongolia. 

Tlie undersigned seizes this occasion to reuen' to the Delegates 
Plenipotentiary of the Republic of China the assurances of his very 
high consideration. 

(Signed) A. Millrh. 
To MM. General Py Koue Fang and Tcheug Loh, 

i'luiirne Delegates FHenipotenlian/, 

ICiAciiTA, - .-"^y^"^! injr, 
June 7, 

Tlie undei-iigued, Delegate Plenipotentiary of Russia to the 
trijiartite negotiations at Kiachta, has the honor to acknowledge to 
their excellencies ifessieurs Py Koue Fang and Tcheng Loh, Delegates 
Plenipotentiary of the Republic of Cliina to the tripartite negotiations 
at Kiachtfl, the receipt of the following note of to-day's date: 

" The undersigned Delegates Plenipotentiurj' of the Republic of 
China to the tripartite negotiations at Kiachta, duly authorized for 
this purpose, have the honor, on proceeding to sign the tripartite 
agreement of this day's dale relating to Autonomoua Outer Mongolia, 
to declare in the name of their government to his excellency, Mr. 
Miller, Imperial Delegate Plenipotentiary of Russia to the tripartite 
negotiations ut Kiachta as follows: From the day of signature of the 
present Sino-Riisso-Mongohan agreement the Government of the 
Republic of China grants a full amnesty to all the Mongols who 
submitted to the Autonomous Government of Outer Mongolia; it 
leaVes to all the Mongols of Outer Mongolia as of Inner Mongolia the 
freedom as before of residence and travel in the said regions. The 
Government of the Republic of China will not place any restraint 
upon Mongols going in pilgrimage to testify their veneration to His 
Holiness Bogdo Cheptsun Dnmba Hut'ukht'u Khan of Outer 
Mongolia.' ' 

The undersigned seizes this occasion to renew to the Delegates 
Plenipotentiary of the Repoblic of China the assurances of his very 
high consideration. 

(Signed) A. Mu.r.GR. 
To MM. General Py Koue Fang and Tcheng Ix)h, 

Chinese Delegates Plenipc^entiary. ,(>i>qIc 
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AGREEMENT BETWEEN MONGOLIA AND RUSSIA 

{Sifjned at Urga, October Si/ November S, J91Sy 

Tn accordance with the desire uuanimously expressed by the 
Mongolians to maintain the national and historic constitution of tbeir 
country, the Chinese troops and authorities were obliged to evacuate 
Mongolian territory, and Djebzoun Damba-Khntukhta was proclaimed 
Ruler of the Mongolian people. The old relations between Mongolia 
and China thus came to an end. 

At the present moment, taking into consideration the facts stated 
above, as well oa the mutual friendship which has always existed 
between the Russian and Mongolian nations, and in view of the 
necessity of defining exactly the system regulating trade between 
Russia and Mongolia; 

T)ie Actual State Councillor Ivan Korostovetz, duly autboriKe<l 
for the purpose by the Impeiial Russian Government; and 

The Protector of the Ten Thousand Doctrines Sain-noin Khan 
Namuan-Souroun, President of the Council of Ministera of Mongolia; 

The Plenipotentiary Tchin-souzouktou Tzin-van Lama Tzerin- 
Tcliimet, Minister of the Interior ; 

The Plenipotentiary Daitzin-van Handa-dorji, of the rank of 
Khan-erdeni, Minister for Foreign Affairs; 

The Plenipotentiary Daitzin-van Handa-dorki, of the rank of 
Klian-erdeni, Minister for Foreign Affairs; 

The Plenipotentiary Erdeni Dalai Tzun-van (xombo-Sonroun, 
Minister of War; 

The Plenipoten,tiary Touchetou Tzun-van Tchakdorjab, Minister 
of Finance; and 

The Plenipotentiary Erdeni Tzura-van Namsarai, Minister of 
Justice ; 

Duly authorized by the Ruler of the Mongolian nation, by the 
Mongolian Government and by the ruling Princes, have agreed as 
follows : 

Article I. 

Tlie Imperial Russian Government shall assist Mongolia to 
maintain the autonomous regime which she has established, as also 
the right to have her national army, and to admit neither the 
presence of Chinese troops on her territory nor the colonization of 
her land by the Chinese. 

1 British Parliamentary Paper, Cd. mH 
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Article II. 

The Ruler of Mougolia and the Mongolian Governiueiit shall 
grant, as in the past, to Russian subjects and trade the enjoyment iu 
their possessions of the rights and privileges enumerated in the 
protocol annexed hereto. 

It is well understood that there shall not be granted to other 
foreign subjects in Mongolia ngbts not enjoyed there by Russian 
subjects. 

Article III. 
If the Mongolian (lovemment finds it necessary to conclude a 
separate treaty with China or another foreign Power, the new treaty 
shall iu no case either infringe the clauses of the present agreement 
and of the protocol annexed thereto, or modify them without the 
consent of the Imperial Russian Government. 

Article IV. 

The present amicable agreement shall come into force from the 
dat£ of its signature. 

In witness whereof the respective plenipotentiaries, having com- 
pared the two texts, Russian and Mongolian, of the present agt«ement, 
made in duplicate, and having found the two tests to correspond, 
have signed them, have affixed thereto their seals, and have 
exchanged texts. 

Done at Urga on the 21st October, 1912, corresponding to the 
24th day of the last autumn month of the 2nd year of the reign of the 
Unanimously Proclaimed, according to the Mongolian calendar. 



PROTOCOL ANNEXED TO RUSSO-MONGOUAN AGREEMENT 
OF OCTOBER 21/ NOVEMBER 3, 1912 

(Signed al Urga, October 21/ November S, 191^') 

By virtue of the enactment of the second article of the agreement, 
signed on this day between Actual State Councillor, Ivan Korostovetz, 
Plenipotentiary of the Imperial Russian Government, and the Presi- 
dent of the Council of Ministers of Mongolia, Sain-noin Khan Namnan- 
Souroun, the Protector of Ten Thousand Doctrines; the Plenipoten- 
tiary and Minister of the Interior, Tchin-souzouktou Tzin-van Lama 
Tzerin-Tchiinet; the Plenipotentiary and Minister for Foreign Affairs, 
Daitzin-van Handa-dorji of the rank of Khan-erdeni ; the Plenipoten- 
tiary and Minister of War, Erdenia Dalai Tzun-van Gombo-Souroun; 
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the Plenipotentiary uud Minister of Fiuance, Touclietou Tzuni-Tati 
Tchftkdorjab ; and the Plenipotentiary and Minister of Justice, Erdeni 
TzQU-vau Namsarai, on the authority of the Buler of Mongolia, the 
Mongolian Qovemment, and the rnliiig Princes; the above-named 
plenipotentiaries have come to an agreement respecting the following 
articles, in which are set forth the rights and privileges of Rassian 
subjects ID Mongolia, some of which they already enjoy, and the 
rights and privities of Mongolian subjects in Russia: 

Article I. 

Russian subjects, as formerly, shall enjoy the right to reside and 
move freely from one place to another throughout Mongolia; to engage 
there in any kind of commercial, industrial, and other business; and 
to ent£r into agreementa of various kinds, whether with individuals, 
or firms, or institutions, offlcial or private, Russian, Mongolian, 
Chinese, or foreign. 

Article II. 

Russian subjects, as formerly, shall enjoy the right nt all times to 
import and export, without payment of import and export dues, 
every kind of product of the soil and industry of Russia, Mongolia 
and China, and other countries, and to trade fi'eely in it without pay- 
ment of any duties, taxes, or other dues. 

The enactments of this (2nd) article shall not extend to com- 
bined Ruaso-Chinese undertakings, or to Russian subjects falsely 
declaring themselves to be owners of wares not their property. 



Russian credit institutions shall have the right to open branches 
in Mongolia, and to transact all kinds of financial and otiier business, 
whether with individuals, institutions, or companies. 

Article l\. 

Russian subjects may conclude purchases and sales in cash or by 
an exchange of wares (barter), and they may conclude agreements on 
-credit. Neither "khosbuns** nor the Mongolian Treasury shall be 
held responsible for the debts of private individuals. 

Article \'. 

The Mongolian authorities shall not preclude Mongolians or 
Chinese from completing any kind of commercial agreement with 
Ruflsiau subjects, from entering into tlieir personal service, or into 
commercial and industrial undertakings formed by them. No rights 
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of moi>oiM>Iy aa regards commerce or industry shall be grauted to any 
official or private companies, institutions, or individuals in Mongolia. 
It is, of course, understootl that companies and individuals who 
liave already received such monopolies from the Mongolian Govern- 
ment previous to the conclusion of this agreement shall retain their 
rights and privileges until the expirj" of the period fixed. 

Article VI. 

Russian suhjects shall be everywhere grauted the right, whetlier 
ill towns or " khoshuns," to hold allotments on lease, or to acqairt- 
them as their own property for the purpose of organizing commercial 
industrial establishments, and also for the purpose of constructing 
houses, shops, and stores. In addition, Kussian subjects shall have 
the right to lease vacant lands for cultivation. It is, of coarse, 
understood that these allotments shall be obtained and leased for th<- 
aboA'o-specified purposes, and not for speculative aims. These 
fillotmcnls shall be assigned by agreement with the Mongolian 
Government in accor<1unce witli existing laws of Mongolia, every- 
where excepting in saert'd places tmd pasture lands. 

Article VII. 

IbUssian subjects shall l>e empowered to enter into agreement 
with the Mongolian Government respecting the working of minerals 
and timber, ti,sheries, etc. 



The Russian (ioveniment shall have the right, iu agreement 
with the Government of Mongolia, to appoint consuls in those parts 
of Mongolia it shall deem necessary. 

Similarly, the Mongolian Government shall be empowered to- 
I'ave government agents at those frontier parts of the empire where, 
by mutual agreement, it shall be found necessary'. 

Article IX. 

At points wliere thei-^ are Russian consulates, as also in other 
localities of importance for Russian trade, there shall be allotted, by 
mutual agreement between Russian consuls and the Mongolian 
dovemment, special "factories" for various bnuiches of industry- 
and the residence of Russian subjects. These "factories" shall be 
under the exclusive control of the above-mentioned consuls, or Uie- 
heads of the Russian commercial companies if there be no Russian 
consul. 
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Article X. 

Iiusaiaii subjects, in ngreoment with tlie Mungolian Government, 
shall retaiu the right to institute, at their own cost, a postal service 
for tlie dispatch of letters and the transit of wares between various 
localities ni Mongolia and also between specified localities and points 
on the Russian frontier. In the event of the construction of 
"stages" and other necessary buildings, the regulations set forth in 
Article VI of tliis protocol must be duly observed. 

Article XI. 

Uussian consuls in Mongolia, in case of need, shall avail 
themselves of Mongolian Government iK>stal establishments and 
messengers for the dispatch of official correspondence, and for other 
official requirements, provided that the gratuitous requisition for this 
purpose shall not exceed one hundred horses and thirty camels per 
month. On every occasion, a courier's passport must be obtained 
from the Government of Mongolia. When traveling, Russian 
consuls, and Russian officials in general, shall avail therasel^-es of 
the same establishments upon payment. The right to avail them- 
selves of Mongolian Government "stages" shall be extended to 
private individuals, who are Russian subjects, upon payment for the 
use of such "stages" of amounts which shall be determined in 
agreement with the Mongolian Government. 

Article XII. 

Russian subjects .shall be granted the right to sail their own 
merchant vessels on, and to trade with the inhabitants along the 
banks of, those rivers and their tributaries which, running first 
through Alongolia, subsequently enter Russian territory. The 
Kussiau Government shall aiford the Government of Mongolia 
assistance in the improvement of navigation on these rivers, tlie 
establishment of the necessary beacons, etc. The Mongolian Govern- 
ment authorities shall assign on these rivers places for the berthing 
cf vessels, for the construction of wharves and warehouses, for the 
preparation of fuel, etc., being guided on these occasions by the 
enactments of Article VI of tlie present protocol. 

Article XIII. 

Russian subjects shall have the right (o avail themselves of all 
hind and water routes for the carriage of wares and the droving of 
cattle, and, upon agreement with the Mongolian authorities, they 
may construct, at their own cost, bridges, ferries, etc., with the right 
to exact a special due from persons crossing over. 
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Article XIV. 

Traveling cattle, the property of Russian subjects, may stop for 
the purpose of resting and feeding. In the event of prolonged halts 
being necessary, the local authorities shall assign proper pasturage 
areas along traveling cattle routes, and at cattle markets. Fees shall 
be exacted for the use of these pasturing arpns for perio<ls exceeding 
three months. 

Article XV. 
The established usage of the Itussian frontier population harvest- 
ing (hay}, as also hunting and tishing, across the Mongolian borders 
shall remain in force in the future without any alteration. 

Article XVI. 

Agreements between Russian subjects and institutions on the one 
side and Mongolians and Chinese on the other may be concluded ver- 
bally or in writing, and the contracting parties may present the agree- 
ment concluded to the local government authorities for certification. 
Should the latter see any objection to certifying the contract, they 
must immediately notify the fact to a Russiaa consul, and the mis- 
understanding which has arisen shall be settled in agreement with 
him. 

It is hereby laid down that contracts respecting real estate must 
bo in written form, and presented for certification and confirmation 
to the proper Mongolian Government authorities and a Itussiuii 
consul. Documents bestowing rights to exploit natural resources 
require the confirmation of the Government of Mongolia. 

In the event of disputes arising over agreements concludcfl ^'crbal- 
]y or in writing, the parties may settle the matter amicably with the 
assistance of arbitrators selected by each i)arty. Should no settlement 
be reached by this method, the matter shall l)e decided by a niixe<I 
legal commission. 

riiere shall be both permanent and temporary mixed legal 
coinmissions. Permanent commissions shall be instituted at the 
places of residence of Russian consuls, and shall consist of the consul, 
or his representative, and a delegate of tlic Mongolian authorities of 
corresponding rank. Temporary commissions shnll be instituted at 
places other than those already specified, as ca^es nrise, and shall 
<X)nsist of representatives of a Russian consul and the prince of that 
"khoshun" to which the defendant belongs or in which lie resides. 
Mixed commissions shall l>e einjwwercd to call in as experts persona 
with a knowledge of the case from among Russian subjects, Mongoli- 
ans, and Cbiiiese. The decisions of the mixed legal commissions shall 
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lie put into execution without delay, in the case of Russian subjects 
through a Russian consul, and in the case of Mongolians and Chinese 
through tlie prince of the "khoshun" to which the defendant belongs 
or in whU:li he is resident. 

Article XVII. 

The present protocol shall come into force from the dale of its 
signature. 

In witness whereof, the respective plenipotentiaries, finding, 
upon comparison of the two parallel texts of tlie present protocol — 
Russian and Mongol — drawn up in duplicate, that the texts corre- 
spond, have signed each of them, affixed their seals, and exchanged 
texts. 

Executed at Urga, the 21st October, 1912 (o, s.), and by the 
Mongolian calendar, on the twenty-fourtli day of the last autumn 
moon, in the second year of the administration of the Unanimously 
Proclaimed, 

[In the original follow the signature of M. Korostovetz, Minister 
Pleuijwtentiary ; and in the Mongol language the signatures of the 
President of the Mongolian Council of Ministers, and the Plenipoten- 
tiaries, the Ministers of the Interior, Foreign Affairs, War, Finance, 
and of Justice]. 



CECLARATIOK AND EXCHANGE OF NOTES BT RUSSIA 
AND CHINA' 

(Signed at PeJdng, October SS/ November J, 2913) 

The Imperial Government of Russia having formulated the 
principles which it took as the basis of its relations with China as 
regards Outer Mongolia, and the Government of the Chinese Republic 
having stated its approval of the said principles, the two governments 
have agreed upon the following : 

I. 
Russia recognizes that Outer Mongolia is under the suzerainty 
of China. 

II. 
China recognizes the autonomy of Outer Mongolia. 
IIO Am. J. lut.Law (October, 1816), Supplcmont, 249-249. t OOolc 
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III. 
liec(^nizing the exclusive right of the MoiigoU of Outer Mongolia 
to provide for the interna) adminiatratioii of Autonomous Mongolia 
and to settle all questions of a commercial antl industrial nature 
relating to this country, China binds itself not to intervene in these 
matters and consequently will not send troops into Outer Mongolia, 
nor will it keep any civil or military ofticials there, and it will at^tain 
from colonizing in this country. It is, however, understood that a 
Dignitary sent by the Chinese Goveniment may reside at Urga, 
accompanied by the necessary subordinates and an escort. Moreover, 
the Chinese Government may, in case of need, keep in certain 
localities of Outer Mongolia, to be determined in the coui-se of the 
conferences provided for in Article V of tlie pi-esent agreement, 
agents for the protection of the interests of its subjects. Ilui^sia, oit 
its side, binds itself not to keep troops in Outer Mongolia, with the 
exception of consular guards, and not to intervene in any branch of 
the administration of this country and to abstain from colonizing. 

IV. 
China declares itself rejidy to accept the good ulHces of Russia 
for the establishment of its relations with Outer Mongolia, iu 
conformity with the principles above set forth and with the stipulations 
of the Russo-Mongolian Commercial Protocol of October 21, 1912 
(November 3, 1912). 

V. 
Questions |)ertaining to the interests of Russia and of China in 
Outer Mongolia and resulting from the new state of affairs in iliis 
country will be the subject of subsequent wuferences. 

In faith whereof the undersigned, duly authorized to this effect, 
have signed the present Declaration and have affixed their seals 
thereto. 

Done at Peking, in duplicate, October 23/ November 5, nineteen 
hundred and thirteen, corresponding to the fifth day of the eleventh 
month of the second year of the Chinese Republic. 

Sin Pao-chi (Minister of Foreign Afl'uirs) 
B. KituPENSKY (Russian Minister) 

-Yoic of the Human Minister at Peking to ihc Chincne Miniitei- 
for Foreign Affairs 

In signing the Declaration under date of this day relating to 
Outer Mongolia, the undersigned, Envoy Extraordinary and Minister 
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Ptenipoteiitiarj- of His Majesty the Eaiperor of all tlie Ilussiaa, duly 
authorised to this effect, has the lionor to declare, in the name of his 
goveniment, to His Excellency Mr. Sun Rio-chi, Minister of Foreign 
Affairs of the Chinese Republic, the following: 

1. Russia recognizes that the territory' of Outer Mongolia is a 
part of the territory of China. 

2. As regards questions of a political and territorial nature, 
the Chinese Government shall come to an agreement with the Russian 
<xovernment through negotiations in which the authorities of Outer 
^Mongolia shall take part. 

3. The conferences provided for in Article \' of tlie Declaration 
sball take place between the three interested {xirties, wiio nhaW 
designate for this purpose a place where their delegates shall meet. 

4. Outer Mongolia shall comprif^e the regions which Imye been 
under the jurisdiction of the Chinese Amban of Urga, of the Tartar 
lieneral of Culiassoutai, and of the Chinese Amban of Kobdo. 
Inasmuch as there are no detailed maps of Mongolia and as the 
boundaries of the administrative divisions of this country an; 
uncertain, it is agreed that the exact boundaries of Outer Mongolia, 
as well as the boundary between the district of Kobdo nnd the district 
of Altai, shall be the subject of the subsequent conferences provided 
for in Article V of the Declaration. 

The undersigned lakes advantage of tliis op[iortQiiity to repeat 
to His Excellency Mr, Sun Pao-chi the ussumnces of his very liigh 
consideration. 

(Signed) B. IvRm'Kxsk'v. 

Notf! of the Chinese Miivistev j'or Fnn-igti Affairs to the HuSKinu 
Mimater at Pckivg 

In signing the Declaration under date of this day reluting to 
Outer Mongolia, the undersigned, Minister of Foreign Affairs of the 
Chinese Republic, duly authorized to this effect, has the honor to 
declare, in the name of his government, to his Excellency Mr. 
Knipensky, Envoy Extraordinary and Minister Plenipotentiary of 
His Majesty the Emperor of all the Russios, the following : 

1. Russia recognizes that the territory of Outer Mongolia is a 
part of the territory of China. 

2. As regards questions of a political and territorial nature, the 
Chinese Government shall come to an agreement with the Russian 



C 256 ) 

(loverumcnt througli negotifltions in wliieh the authorities of Outer 
Mongolia sliall take part. 

3. The conferences provided for in Article V of the I>ecIaration 
cliall take place between the thi-ee interested parties, who shall 
<leaignate for tliis purpose a place where their delegates shall meet. 

4, Outer Mongolia shall comprise the regions which have been 
under the jurisdiction of the Chinese Ambnii of Urga, of the Tartar 
General of Ouliassoutui, and of the Chinese Amban of Kobdo. 
Inasmuch as there arc no detailed maps of Mongolia and as the 
boundaries of the administrative divisions of the country are un- 
certain, it is agreed that the exact boundaries of Outer Mongolia, as 
well as the boundary between the district of Kobdo and the district of 
Altai, shall be the subject of subsequent conferences provided for in 
Article V of the Declaration. 

Tlie undersigned takes advantage of this opportunity to repeat to 
His Excellenc^y Mr. Knipensky the assurances of his verj' high eon- 
sidemtion. 

(Signed) Si'n- Pao-chi. 



THE SnSSO-HONGOLIAN RAaWAT AGBEEUEKT * 

(Signfd at Kiachla, Sept. SO, 1914.) 
Article I. 
The Russian Cioverniiient hereby recognizes the permanent right 
of the Mongolian Government to build railways within the bound- 
aries of its own tcrrifory. 

Article II. 
The liussian and Mongolian Coverninonts shall consult eacli 
other to decide the railway lines and procedure of their building, 
which should bo carried out in such n way os to benefit both parties 
concerned. 

Article 111. 
In case of railway building, whether financed by the Bussian or 
Mongolian Government or by private persons, the Russian Govern- 
ment shall render adequate help to the Mongolian Government. 

Article IV, 
When sucli railwtiys as will connect with the railways on Russian 
frontiers are to be built, the Russian and Mongolian Governments 

» PckintF nuettc, Dec. 8, 1914. 
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shall consult each other on the terms concerning the privileges, 
localities and railway revenue regarding the same. 

Article V, 
Whereas tlie Mongolian Government has the right to build 
railways within the boundaries of its own territory, if it can rttise 
funds internally to build paying railways, the Russian Government 
shall not interfere with it. But should the Mongolian Government 
concede such rights to other countries, the Mongolian Government, 
for the sake of friendly relations with Kussia, should discuss this 
matter with the Russian Government, before the former makes the 
actual concession, in order to ascertain whether the projected lines of 
railway would jeopardize the Russian interest from an economical or 
uiilitiiry standpoint. 

Article VI. 
This treaty shall be duplicated in both the Mongolian and 
Kussian languages. One copy shall be deposited in the office of the 
Kussian Consul-Genersl in Mongolia and the other in the office of the 
Ministry of Foreign Affairs of the Mongolian Government, 
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APPENDIX F. 



TBEATT OF COUHERCE AND NAVIGATION BETWEEN 
CHINA AND SWEDEN* 



{Signed, Peking, July S, 1998; raiificcUioTUi exchangnl, 
Pekinfj, June U, 1909) 



His Majesty the King of Sweden and His Majonly the l^mperor 
of China, desiring to maintdin firm, lasting, and sincere friendship 
and to extend further the commercial relations between their respective 
coantries, and having resolved to conclude a Treaty of Friendship, 
Commerce, and Navigation, have for that purpose named as their 
Plenipotentiaries, that is to say : 

His Majesty the King of Sweden: Gustaf Oscar Wallenberg, 
His Majesty's Envoy Extraordinary and Minister Plenipotentiary at 
the Court of Peking; and 

His Majesty the Emperor of China: His Excellency Lien Fang, 
His Majesty's High Commissioner Plenipotentiary and Senior ^'iee- 
President of the Wai-wu Pa; 

Who having communicated to each other their respective full 
powers, and found them to be in good and due form, have agreed 
upon and concluded the following Articles: — 

Article I. 
Tliere shall be, as there have always been, perpetual peace and 
friendship between His Majesty the King of Sweden and His Majesty 
the Emperor of China, and between their respective subjects, who 
shall enjoy equally in the respective countries of the High Contracting 
Parties full and entire protection of their persons and property. 

Article n. 
It is agreed by the High Contracting Parties that His Majesty 
the King of Sweden may, if he see fit, accredit a Diplomatic 

1 101 State Papera (I907-1908),S45-952. 
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Bepresentalive to tlie Court of Peking, and His Majesty the Emiwror 
■of China may,. if he Bee fit, accredit a Diplomatic Representative to 
the Court of Stockholm. 

The Diplomatic Representatives thus aecredited shall enjoy all 
the prerogatives, privileges and immunities accorded by international 
usage to auch Representatives, and they shall also in all respects be 
■entitled to the treatment extended to similar Representatives of the 
most favoured nation. 

Their persona, families, suites, establishments, residences, and 
■correspondence shall be held inviolable. They shall be at liberty 
to select and appoint their own employes, couriera, interpreter-s, 
servants, and attendants without any kind of molestation. 

His Royal Swedish Majesty's Representative shall be given 
audience of His Majesty the Emperor of China whenever necessary 
to present his IjCtters of Credence or any communication from tlie 
King of Sweden. His Imperial Cliineae Majesty's Representative 
shall be given audience of His Majesty the Xing of Sweden whenever 
necessary to present his Letters of Credence or any communication 
from the Emperor of China. The ceremonial adopted at the Courts 
of the High Contracting Parties as i-egurda the Representatives abov« 
mentioned shall conform in all respects with the usages of nations of 
«qual rank, without any loss of prestige on one side or the other. 

The English text of all notes or despatches from Swedish 
officials, and the Chinese text of all notes or despatches from Chinese 
■oHicials, shall be authoritative. 

Article IH. 

His Majesty the King of Sweden may appoint Consuls-General, 
Consuls, Vice-Consuls, and Consular Agents to reside at such of the 
ports, cities, and towns of China which are now or may hereafter be 
■opened to foreign residence and trade, as the interests of the Kingdom 
of Sweden may rec|uire. 

His Majesty the Emperor of China may appoint Consuls-General, 
■Consuls, Vice-Consuls and Consular Agents to reside at syU places in 
Sweden where Consular officers of other natious are now or may 
hereafter be allowed to reside, as the interests of the Empire of China 
may require. 

The Consuls and other officials of the High Contracting Parties 
shall treat each other with due respect, and they shall enjoy each in 
the other's country all the attributes, authority, privileges, and 
immunities which are or may hereafter be extended to similar officers 
of the most favoured nation. 



( 260 ). 

On tlie arrival of a Consul, who has been duly appointed, at 
his post, it shall be the duty of the Diplomatic Representative to 
inform the Minister of Foreign Affairs, who shall in accordance 
with international usage forthwith issue the proper recognition of 
the said Cousul, without fee or charge. Such recognition, however, 
may be withdrawn, should it be found that the said Consul has 
'contravened international usage in the performance of his duties. 
At places where no Consul is appointed aa aforesaid, the Consul of a 
friendly nation may be requested to perform the functions. At 
places where there is no Consular Representative the local authorities 
shall see that the subjects of the other Contracting Party enjoy the 
benefits of the present Treaty. 

Article IV. ^ 
Cliint'se subjects may proceed to and from any place in Sweden 
witli (heir merehandise for purposes of trade. Swedish subjects may 
proceed to and from any place in China which is now or may 
hereafter be opened to foreign commerce, with their merchandise for 
purposes of trade. Tlie subjects of the High Contracting Parties may 
in accordance with existing rules and with the privileges enjoyed by 
siibjectH of the most favoured nation carry on trade, industries, 
and manufactures or pursue any lawful avocations at all tho 
places above mentioned, rent or purchase houses for residence and 
for business purposes, rent or lease land, build houses, churches, 
cemeteries, and hospitals, and take persons into their service and 
employ them in any lawful capacity without restraint or hindrance 
from the local authorities. They shall in all respects enjoy the same 
privileges and immunities as are now or may hereafter be granted by 
the Higli Contracting Parties to the subjects of the most favoured 
nation. 

Article V. 

The Tariff and Tariff Kulea now in force, or hereafter concluded, 
between China and the foreign Powers shall be applicable to all 
articles imported into China by Swedish subjects or from Sweden, or 
exported from China by Swedish subjects or to Sweden. In no case 
Hhall the import or export duty thus paid be other or higher than 
the duty on similar articles which is paid by subjects of the most 
favoured nation. 

The Tariff Ilulcs now in force, or hereafter concluded, between 
China and the foreign Powers shall also be applicable to articles 
the importation and exportation of which is .prohibited, and to- 
duty-free articles. 

1 ^■ee .Idditionnl Article, infra, 266-267. /-. , 
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Articles duly imported into China by Swedish subjects upon 
-which import duty has been paid, and which it is desired to convey 
to an inland market and to clear of all transit duties by payment ,of 
a single commutation transit tax or duty; and articles, for export 
put-chased in China etsewbere than at an open port, upon which 
•export duty has been paid, and which it is desired to clear of all 
transit duties by payment of a single commutation tax or duty, shall 
be treated according to the existing Rules between China and the 
foreign Fowei's. The transit tax or duty shall in no case exceed that 
which is paid by subjects of the most favoured nation. 

Goods transported from one Treaty port to anoth^, or tompoparily 
stored in a bonded warehouse at a Treaty port, or re-exported, by 
Swedish subjects, shall be subject to the general regulations now in 
force, or the new supplementary regulations which may hereafter be 
negotiated, between China and the foreign Pcfwers. 

Chinese articles imported into Sweden, or articles of other 
nations imported into Sweden by Chinese subjects, shall pay' an 
import duty no higher or other than that which is paid by the 
subjects of the most favoured nation. 

The Chinese authorities at the several open ports shall adopt 
sucli means as they may judge most proper to prevent the revenue 
suffering from fraud or smuggling. 

Article VI. 

Swedish mercliant vessels may proceed to all the Treaty ports of 
€luna already opened or which may hereafter be opened, for the 
transportation of merchandise and for purposes of trade. Tliey may 
also proceed to the inland waters in China which foreign merchant 
vessels are at liberty to navigate, and to the ports of call along the 
rivers for the purpose of landing and shipping passengers and goods. 
In all these matters they shall be sahject to the rules and regulations 
•concluded by China with other foreign Powers. 

If a Swedish vessel should unlawfully enter jwrts other than 
■open ports and ports of call in China, or carry ou clandestine trade 
along the coast or rivers, the vessel with her cargo shall be subject 
to confiscation by the Chinese Government. 

Chinese merchant vessels may proceed to and "from any of tlie 
harbours in Sweden which other foreign nie|-<ihaut vessels are at 
liberty to frequent, for purposes of trade and for the sliipping and 
landing of passengers and goods. 

Tbo Mei-chant vessels of the High Contracting Parties s^hiill 
enjoy most-favoured-nation treatment in each other's dominion.-! 



( 2C2 ) 

Merchflut vessels of the High Coiitmcting Parties may hire- 
buats ill each otlier'a polls for the conveyance of passengers and 
goods, and may engage the services of pilots for the purpose of 
entering 6r leaving port. Tliey shall pay the tonnage dues or 
other fees or charges according to the existing regulations in the 
two countries, but they shall not be required (o pay other oi^ 
higher tonnage dues or fees or charges than the vessels of the 
most fiivouretl nation. ' Should a vessel of either of the High 
Contracting Forties be stranded or wrecked on the coast of the other, 
the local authorities shall immediately adopt measures for rescuing 
the passengers and crew and to give the inost-favoured-nation 
treatment. In the case of a vessel sustaining injury, or being: 
couipetled for other reason to seek a place of refuge, such vessel shall 
lie pennitted to enter any uear jmrt and to anchor there tempomrily, 
without being subject to the payment of tonnage du^. The cargo,. 
if land^l in order to effect the necessary repairs to the vessel, but not 
for sale, shall not be liable lo pay duties, provided that it i-emains 
under the supervision of the Custom authorities. 
Artif;le VII. 

The vessels of both the High Contracting Parties, which arc at 
liberty to trade freely at open ports in time of peace, sliall, in the 
event of either of the High Contracting Parties being at war with 
any foreign nation and for that reason excluding the vessels of that 
nation from her jwrts, be entitled none the less to continue to pursue 
tlieir commerce in fi-eedom and security and to transport goods to 
and from the ports of the belligerent Powers, full respect being paid 
to the neutrality of the flag in strict compliance with the usages of 
neutrality, provided that the said neutral flag shall not protect 
vessels engaged in the transportation of troops, and that the said flag 
shall not be illegally used to enable the enemy's ships with their 
cargoes to enter the ports of the High Contracting Party concerned. 
Vessels offending against the above provisions .shall be subject to 
conflscation by the Government offended. 
ArUcle VIU. 

The ships of war of either of the High Contracting Parties^ 
provided previous notice has been given, shall be admitted into the 
potts of the other, where such vessels of other nations are allowed to 
enter, and shall receive the .same treatment as ships of war of the 
most favoured nation. They shall receive from the lOcal authorities 
dvery facility for the purchase of coal and provisions, for procuring 
water, and if occasion requires, for the ma^ng of repairs. 

Ships of war shall bo exempt from the payment of duties both 
on arrival and deiiartum. ^ i v iv iv -• ■ iv 



The cominaudera of ships of war shall hold intercourse with the 
superior offlcera of ports on terms of equality. 

Article IX. 

Swedish subjects may trarel to all parts of the interior of China 
under passports issued by Swedish Consuls and countersigned by the 
local authorities. These passports, if demanded, must be produced 
for examination in the localities passed through. If the passports be 
not irregular, the bearers will be allowed to proceed and they shall 
be at liberty to hire persons, animals, carts, or vessels for their own 
conveyance or for the carriage of their personal effects or merchandise. 
If the Swedish subjects be without passports or if they commit any 
offence against the law, they shall be handed over to the nearest 
(k)nsul for punishment; but they shall only be subject to necessary 
restraint and in no case to ill-usage. Such passports shall remain in 
force for a period of twelve months from the date of issue. Swedish 
subjects travelling in the interior without passports shall be liable' to 
a fine not exceeding 300 taels. They may, however, go without 
l>a3sports on excursions from any of the ports open to trade, to a 
distance not exceeding 100 Chinese U and for a period not exceeding 
five days. The provisions of this Article do not apply to crews 
of shiiis. 

Chinese subjects, shall be at liberty to travel throughout the 
territory' of Sweden, provided that they conduct themselves peaceably 
and do not violate the laws and regulations of the country. 

Article X. 

The duly authorized Swedish authorities shall hear and decide 
nil cases brought against Swedish subjects by Swedish subjects, or by 
the subjects or citizens of any other foreign Power, without the 
intervention of the Chinese Authorities. 

However, as China is now engaged in reforming her judicial 
system, it is hereby agreed that as soon as all other Treaty Powers 
have agreed to relinquish their extraterritorial rights, Sweden will 
also be prepared to do so. 

Charges or complaints of a civil nature brought by the subjects 
of either of the High Contracting Parties against the subjects of the 
other shall be heard and decided impartially by the authorities who 
have juiisdiction over the defendants, in accordance with the 
procedure observed in similar charges or complaints brought by 
subjects of the most favoured nation. 

Subjects of either of the High Contracting I^rties charged with 
the commission of any crimes or offences shall be tried by the 
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authorities who have jurisdiction over the accused with the procedure 
observed in similar cases of the most favoured Dation, and, if 
found guilty, shall be punished in accordance with the laws of their 
own country. 

Article XI. 

If Swedish subjects in Chioft, who have committed offences or 
have failed to discharge debts and fraudulently abscond in order to 
evade a summons or a warrant of arrest, should See to the interior of 
China or take refuge in houses occupied by Chinese subjects or on 
board Chinese ships, the Chinese authorities shall, at the request of 
the Swedish Consul, deliver them t» the Swedish authorities. 

In like manner, if Chinese subjects in China, who have 
committed offences or have failed to diachaTge debts and fraudulently 
abscond, should take refuge in houses occupied by Swedish subjects 
in China or on board Swedish ships in Chinese waters, they shall be 
delivered np at the request of the Chinese authorities made to the 
Swedish authorities. 

Such offenders shall in no case be shielded or withlield from 
arrest by either of the High Contracting Parties. 

Article XII. 
The principles of the Christian religion, as professed by the 
Protestant and Roman Catholic Churches, are recognized as teaching 
men to do good and to do to others as they would have others do to 
them. Those who quietly profess and teach these doctrines shall not 
be harassed or persecuted on account of their faith. Any person, 
whether Swedish subject or Chinese convert, who, according to these 
tenets, peaceably teaches and practises the principles of Christianity 
shall in no case be interfered with or molested therefor. No 
restrictions shall be placed on Chinese joining Christian Churches. 
Converts and non.converts, being Chinese subjects, shall alike conform 
to the laws of China; and living together iu peace and amity, shall 
pay due respect to those in authority. The fact of being a convert 
shall not protect a Chinese subject from the consequences of any 
offence he may have commitied before or may commit after his 
admission into the Church, or exempt him from paying legal taxes 
levied on Chinese subjects generally, except taxes and contributions - 
levied for the support of religious customs and practices contrary to 
their faith. Missionaries shall not interfere with the exercise by the 
native authorities of their jurisdiction over Chiuese subjects; nor 
shall the native authorities make any distinction between converts 
and non-converts, but shall administer the laws without partiality so 
that both classes maj- live together io peace. 
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Swedish missionary societies shall be permitted tu rent and to 
lease in perpetuity, as the property of euch societies, buildings or 
lands in all parts of the Empire for missionary purposes, and after 
the tttle^eeds have been found in order and duly stamped by the 
local authorities, to erect such suitable buildings as may be required 
for carrying on their good work. 

Article XIII. 

It is hereby declared that the provisions of the Treaty now 
existing between Sweden and Oliiiia, in so far as they are not 
modified by stipulations of the present Treaty, shall continue in full 
force, and it is further expressly stipulated that the Governments, 
officers, and subjects of both of the High Contracting Parties shall be 
allowed free and full participation in all privileges, immunities, and 
advantages which have been or may Iiereafter l)e granted by either of 
the High Contracting Parties to the Govenimonts, officers, and 
subjects of any other Treaty Powers, in regard to commerce, naviga- 
tion, shipping, industries, or property. 

The High Contracting Parties reser^-e to themselves the right to 
conclude agreements regarding frontier trade with neighbouring 
countries, and it is understood that, in case either of the High 
Contracting Parties should hereafter grant to any other nation 
advantages subject to special conditions, the other High Contracting 
Party sl^U enjoy said advantages only provided it complies with the 
conditions imposed therein or their equivalent, to be mutually 
agreed upon. 

Article XIY. 

The Agreements, Rules, and Eegulations subKistiug between and 
binding both China and the Treaty Powers, so far as they are 
applicable and not inconsistent with the provisions of this Treaty, 
shall be binding on both of the High Contracting Parties. 

Article X\'. 

* It is agreed that either of the High Contracting Parties mny 
demand a revision of the Articles of this Treaty at the end of ten 
years from the date of the exchange of the ratiiications ; but if no 
such demand for the revision is expressed on either side n-ithin six 
months after the end of the first ten years, then the Treaty in its 
preseiit form shall remain in force for ten years more, reckoned from 
the end of the preceding ten years, and so it shall be tit the end of 
each successive period of ten years. t .OO'^lc 
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Article XVI. 

Tliis Treaty sbflU, on the exchange of ratifications by His 
Majesty the King of Sweden and by His Majesty tlie Emperor of 
China, be kept and sacredly guarded in the following manner, nz : — 

The original Treaty as ratified by the Kmperor of China shall be- 
deposited at Stockholm, the capital of His Majesty the King of 
Sweden, in chaise of the Ministry of Foreign Affairs; and as ratifie<l 
by the King of Sweden shall be deposited at Peking, the capital of 
His Majesty the Emperor of China, in clmrge of the Wai-wu Pn. 

The High Contracting Parties agree that immediately after the 
exchange of ratifications, the provisions of the Treaty shall he 
published in order that the officials and people of the two countries 
may know and observe them. 

Article XVII. 

The present Ti-eaty is signed in tlic Swedish, Chinese, and 
English Itinguuges. In order, however, to prevent future discussions, 
the Plenipotentiaries of the High Contracting Parties have agreed 
that in case of any divei^ence in the interpretation between the 
Swedish and Chinese text of the Treaty, the difference shall be settled 
I'V reference to the English text. 

The ratifications of the Treaty, under the hand of His Majesty 
the King of Sweden and of His Majesty the Emperor of China 
rt-spectivcly, shall be exchanged at Peking within a year from the 
(liite of signature. 

In token^wherooF the respective Plenipotentiaries have signed 
and scaled this Treaty — two copies in Swedish, two in Chinese, and 
two in English, 

Done at Peking, this 2nd day of July, in the year of Our Lord 
1908, corresponding with the Chinese date the 4th day of the Gtlk 
inoon of the 34th year of Kwang Hstt. 

G. O, Wallenbebu. 
LiKN Fang. 



ADDITIONAL ARTICLE 

{Signed, PeHwj, May J/f, WOO) 

The following Additional Article which lias to-day been concluded 

»iid signed by the undersigned Gustaf Oscar Wallenberg, His 

Swedish Majesty's Envoy Extraordinary and Minister Plenipotentiary 

at the Court of Peking, and by his Excellency Lien Fang, Vice- 
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President of the Wai-wii Pu, both being duly authorized tliereto by 
their respective Gorernmcnts, shall form part and be appended to the 
Treaty between Sweden and China which was signed and concluded 
at Peking on the 2nd July, 1908, corresponding with the Chinese date 
the 4tb day of the 6th moon of the 34th year of Kwang Hsii : — 

Additional Article. — It is expressly agreed by the High Con- 
tracting Parties that the provisions of Article IV of the present 
Treaty shall in no respect whatever confer upon Swedish subjects in 
China or upon Chinese subjects in Sweden any privileges or 
immunities other than those already granted or which may hereafter 
be granted to the subjects or citizens of the most favoured nation. 

Done at Peking, the 24th Maj-, in the year of Our Lord 190'.>, 
corresponding with the Chinese date the 6th day of the 4th moon of 
tlie 1st year of Hsunn Tung. 

("!. O. Wali.enbebg. 
Lien Fang. 
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APPENDIX G. 

THE CHEKG-CHU-TUK AFFAIR ^ 

(Augmt, 191G — January, W17) 



CHINESE OPFIQAL GOHMUNIQUE AND TEXT OF 
D3CUHBNTS EXOIANGED 

History op Nkgotiatioss 

la August, 1016, a dispute between a Japanese merchant named 
Yosliitnoto and a Chinese soldier of the 28th Division stationed at 
Chengchiatun, led to a fracas between Japanese and Chinese soldiers. 
The Japanese soldiers }jad been in Chengchiatun for over two years. 
They had no justification for being there. The Chinese Government 
}iad repeatedly protested against their presence. 

A Japanese policeman who was informed of the dispute induced 
u Japanese IJeutenaiit to lead some Japanese soldiers to the Chinese 
barracks to demand satisfaction, A fracas ensued in M-hich four 
Chinese and twelve Japanese soldiera were killed and others wounded. 
The Japanese troops were reinforced and new detachments were 
stationed at posts on the highway between Ciiengchiatun and 
Ssupinkai. 

On September 2nd, the Japanese Minister (Baron Hayasbi) 
submitted to the Foreign Office a series of eight demands divided 
into two categories. Four were Demands pi-operly so called and four 
]>esiderata. 

The Dkmands 
The Demands were : 

1. Punishment of the General commanding the 28th Division. 

2. The dismissal of the officers at Chengchiatun responsible 
for the occurrence, as well as the severe punishment of those who 
took direct part in the fracas. 

1 Peking Gazette, Jan. 29, 1S17. 
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3. Proclamation to be posted ordering all Chinese soldiera and 
civilians in South Manchuria and Eastern Inner Mongolia to i-efrain 
from any act calculated to provoke a bruach of the peace with 
Japanese soldiers or civilians. 

4. China to agree to the stationing of Japanese police otficers in 
places in South Manchuria and Eastern Inner Mongolia where their 
presence was considered necessary for the protection of Japanese 
subjects. China also to agree to the engagement hy the officials of 
Sc'uth Manchuria of Japanese police advisers. 

The Desiderata 

The Desiderata, were: 

1. Chinese troops stationed in Soutli Manchuria and Eastern 
Inner Mongolia to employ a certain number of Japanese military 
officers as advisers. 

2. Chinese military cadet schools to employ a certain number 
of Japanese military officers as instructors. 

y. The Military Governor of Mukden to proceed personally to 
Port Arthur to the Japanese Military Governor of Kwantung to 
u[K)logize for the occurrence and to tender simihir personal apologies 
to the Japanese Consul-General in Mukden. 

4. Adequate compensation to be paid by China to the Japanese 
sutteiers and to the families of those killed. 

In deference to the expressed desire of the Japanese Government 
the Chinese Government did not discuss the rights and wrongs of 
the ease itself but proceeded direct to the discussion of the foregoing 
demands and desiderata, the Chinese Government throughout the 
negotiations being animated by a sincere desire to meet all Japanese 
I'roposala in a spirit of friendly compromise. 

From September 9th to November 24th frcquentcouferences were 
held, and the five demands embodied in the exchange of notes later 
referred to were Verbally agreed upon. While disp<^ed, liowever, to 
make every concession consistent with the pre8er%'ation of China's 
sovereignty, the Chinese Government could not consent to the 
stationing of Japanese police oifieers in South Manchuria and Eastern 
Inner Mongolia and to the employment of Japanese military advisers 
and instructors. 

On October 18th the Japanese Minister submitted a memorandum, 
Mting forth the duties of Japanese police officei-s and seeking to 
prove that these duties would not conflict with the duties of Chinese 
police in the dame areas. , - r 

I ,., i.A.(.K>^lc 
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Dr. \Vu Tiug'fuug, after having assumed charge of tbc Ministry 
of Foreign ASairs, continued ihe negotiations on December lUtb. 
^Several conferences were held, the Japanese Minister pressing for 
acceptance of the demands for the employment of Japanese police 
officers and military instnictors and advisers, and the Foreign Minister 
<;outending that siicli demands were neither just nor reasonable. 

On January 5th the Japanese Minister handed the Chinese 
Government three notcs-verbales. 

Notes- Verbales 

The first liad regard to the engagement of military instruclors in 
<'hine3e cadet schools, and explained that this desii-e on the part of 
Japan was inspired by the wish to assist in the development of a 
friendly spirit on the part of the Chinese military in Maiicliui-ia ami 
in Eastern Inner Mongolia, so that future recurrence of similar 
misunderstandings might be avoided. Japan expressed the ho)>e 
that Japanese military instructors in the cadet schools would be 
tippointed. Inasmuch, however, as the question M'as one which 
concerned Chinese military alfairs it ought to be left to the discretion 
of the Chinese-Government, and the .Japanese Government would not 
insist upon it. 

The second had regard to tlic employment of militarj' advisers 
in South Manchuria and Kastern Inner Mongolia, and affirmed that 
this proposal on the part of Japan was iuspii-ed by tiie hope of 
bringing about a friendly intei-chsnge of views between the military 
of tlie two countries so as to prevent misunderstandings. Japan 
expressed the hope that Japanese military advisers in Jioiith 
Manchuria and Eastern Inner Mongolia would be appointed. 
Inasmuch, however, as this was a question concerning the military 
administration it must be left to the discretion of the Chinese 
<.T0vernment, and the Japanese Government would not insist upon it. 

The third note-verbale had regard to the stationing of police 
officers. Japanese subjects, it said, travelling and residing in South 
Manchuria and Eastern Inner Mongolia must increase. For their 
pi-otection and the preservation of order among them and to prevent 
misunderstandings, it is necessary to increase the establishment of 
■lapancse police officers and police st^itions. This is a corollary of the 
rights of extraterritoriality and does not violate Chinese sovereignly. 
Should the Chinese Government not express its concurrence with this 
view, the Japanese Government would, nevertheless, in case of 
necessity, be forced to carry it into effect. 

Chika's Reply , 

After due consideration tlip Chinese tiovernment replied on 
.January 12th: 
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1. In the military cadet schools China has hitherto employed 
only Chinese instructors. She has no intention at present of employ- 
ing foreign military instructors. 

2. In the office of the Military Governor of Mukden a Japanese 
military adviser is already employed. The Japanese notc-vcrbale 
is noted. 

3. In regard to the stationing of Japanese police officers llie 
Agreement of May 25th, 1915, provides that all Japanese subjects in 
South Manchuria and in Eastern Inner Mongolia referred to in the 
Agreement, shall "SUBMIT TO THE POLICE LAWS AND 
ORDINANCES AND TAXATION OF CHINA," Questions arisiiif; 
from extraterritorial rights were thus provided for. Although the 
'lapanese Minister may give an assurance that the Japanese police 
will not infringe the rights of the Chinese police and of the Chinese 
local Administration, the stationing of Japanese police (in Chinese 
territory) will impair the spirit and the form of Chinese sovereignty 
and provoke misunderstanding on the part of the Chinese people to 
the detriment of friendly relations. 

In regard to those Japanese police stations already estuhlished in 
Manchuria, the Chinese Government and Local Authorities have 
repeatedly protested against their presence. From investigations 
made by their delegates the Chinese Government are convinced that 
it was the Japanese police officer illegally stationed at Chengchiatun, 
despite the protests of the Chinese Government (Chengchiatun being 
Chinese territory far removed from the Railway Zone), whose action 
was the direct cau^ of the regrettable conflict. The Chinese Govern- 
ment can never consent to the establishment of Japanese polico 
stations in South Manchuria. It again protests and asks for the 
removal of those police stations already established. 

The Chinese Government therefore requested that this demand 
should he abandoned, and declared that it could not recognize any 
action taken in pursuance of the Japanese statement tliat, should the 
Chinese Government not express its concurrence with this demand, 
the Jf^ianese Government would, nevertheless, in case of n(«P?Mity 
carry it into effect. 

Knd of Negotiations 
The negotiations ended by the Governments agreeing to embody 
in an exchange of notes the following five stipulations: — 

1. The General commanding the 2Sth Division will be reproved. 

2. Officers responsible will he punished according to law. If 
the law provides for severe punishment, such punishment will be 
inflicted. 
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0. • Froclumulioiis will be issued eujoiuing. Chinese soldiers and 
civilians in the diBtricta where there is mix^ residence to accord 
considerate treatment to Japanese soldiers and civilians. 

- 4, The Military- (jovemor of Mukden will send a representative 
to Port Arthur to convey his regret when the Military Governor of 
KwantuDg and the Japanese ConsuNGeneral are there together. 

5. Solatium of $500 (Five Hundred DoUai-s) will be given to 
the Japanese merchant Yoshimoto. 

The Cbengchiatun incident having originated in a conflict 
between Chinese and Japanese soldiei's, the Chinese Government 
considers that all Japanese soldiers within the district should be 
withdrawn in order to prevent any future disturbance. On January 
22nd the Wai Chiao Pa requested the Japanese Minister to state on 
what date the Japanese soldiers stationed between Ssupinkai and 
Chengchiatun would be withdrawn. On the same day a reply was 
received from the Japanese Minister, stating that when the Five 
■Articles agreed upon are executed, the Japanese troops sent to 
reinfoi-cc the Japanese detachment at the time of the incident will 
be withdrawn. 

Throughout the negotiations the Chinese Government, always 
animated by a spirit of compromise, has been desirous of coming to 
a friendly settlement with Japan as proved by the concessions made. 
It confidently hopes that the Jnpanese Government will recognize 
this manifestation of good will, and by the mutual exercise of great 
discipline and restraint in Manchuria in the future, any recurrence of 
suili i-egrottable incidents will be avoi<!ed. 



THE ORIGINAL DEMANDS 

MEMORAJS'Di'M handed by the. Japanese Sliuister to Dr. Chen 

Chin-tao, Acting Minister of Foreign Affaire. 

The Imperial Government of Japan feels that the unfortunate 
Chengchiatun incident should occur all of a sudden at a time when 
the relations between Japan and China have recently greatly 
improved, and their mutual friendship has, just then, marked the 
beginning of a new em, is a matter of deep regret. It, having made 
a careful investigation of tlie facts from all sides, is sincerely hoping 
for the rendition of an equitable decision based thereon. , In a word, 
the present ca^^e arose out of the pTOVoealion on the part of the 
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Chinese soldiers. Furtliermore, the fact that the Japanese forces 
were invested and attacked by the Chinese soldiers admits of no 
doubt. Hence, it cannot be questioned but that the matter is a 
serious one. The Imperial Government, however, paying great regard 
to the relations between Japan and China, feels compelled to present 
thia memorandum with a view to settling the case in dispute in a 
peaceful manner. 

The Ciiinese Government is called upon to immediately effect 
the following provisions : — 

Punishment of the General commanding the 28th Division. ' 
The dismissal of all Chinese military oifioers responsible for this 
incident as well as the severe punishment of those who took direct 
part in the fracas. 

Proclamations to be posted enjoining the whole body of the 
Chinese troops stationed in South Manchuria and Eaatern Inner 
Mongolia, to refrain from again provoking the Japanese forces, or 
soldiers, or other Japanese subjects, by either word or act; such 
proclamation to be also widely published by all Chinese officials 
functioning in those regions for the general information of the 
public. 

To agree that the Japanese Government may, with a view to the 
protection and government of the Japanese subjects in Soatli 
Manchuria and Eastern Inner Mongolia, send Japanese poHce officers 
to function at those places where considered to be necessary; also let 
the Chinese officials in South Manchuria employ more Japanese to 
serve as police advisers. 

The following are optional with the Chinese Government: — 

Every Chinese army headquarter stationed in South Manchuria 
and Eastern Inner Mongolia to employ a certain number of Japanese 
military officers as advisers, 

Chinese military cadet schools to employ a certain number of 
Japanese military officers as instructors. 

The TuChun of Fengtien Province to pay a personal visit and 
to apologise to both the Governor of Kwantung and Japanese 
Consul-General in Mukden. 

Adequate compensation to be paid to the sufferers or their 

'«™"»»- , ,,„,, Google 
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NOTES-VERBAIES 

THE BMPLOYUBNT OF MILITARY ADVISERS 

NOTE- VERB ALE lianded by the Japanese Minister to the Chinese 
Miniver of Foreign Affairs, 

Peking, the 5tb day of the 1st month 
of the 6tli year of Taisho. 

The statement that if the Chinese Government should employ 
foreign advisers on military affairs in South Manchuria, Japanese 
will be employed first, etc., has been made in tlie note dated May 
2oth of the 4th year of the Republic of China, annexed to the treaty 
respecting South Manchuria and Eastern Inner Mongolia. As the 
employment of Japanese military advisers will facilitate mutual 
understanding between the military authorities of the two countries, 
and farther as there is no doubt that this will help to prevent various 
troubles which may arise out of misunderstanding, the Imperial 
Government entertain the hope thet the Chinese Ciovemment will 
continuously employ Japanese military advisers. However, it is not 
proper for the Imperial Government to insist upon this matter, since 
it concerns the military affairs of the Chinese Government, and 
should therefore be left to the discretion of the Chinese Government. 

Reply 

Peking, the 12th day of the 1st month 

of tlie 6th year of the Republic of 

China. 

The Minister of Foreign Affairs has the honour to acknowledge 

tbe receipt of the Japanese Minister's Note-Verbale of January 5, 

stating that 

(Japanese Kote repeated) 
The Minister of Foreign Affairs has to state that there is a 
Japanese military adviser already engaged in the Tuchun's Yamen at 
Fengtien. The Note-Verbale is noted. 

THE EMPLOYMENT OF MILITARY INSTRUCTORS 

XOTF- VERBALE /winded hy the Japanese Minister to the Chtnem 
Minister of Foreign Affairs. 

Peking, the .Ith day of tbe 1st montli 

of the 6th year of Taisho. 

The Imperial Government hopes the Chinese Government will 

employ a number of Japanese military officers to be instructors in 

military cadet schools. This is aimed at helping the training of 
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militar)' oilicers wlio will in the future be appointed to the various 
localities in Manchuria and Mongolia, and also to enlighten the 
spirit of friendship between China and Japan. Thus, it may be 
expected that unfortunate incidents like the Ghengchiatuu case will 
not occur again and that the root of trouble may be exterminated 
permanently. However, it is not proper for the Imperial Government 
to insist upon this matter, since it concerns the military affairs of the 
Chinese Government and should therefore be left to the discretion of 
the Chinese Government. 

Ebply 

Peking, the 12th day of the Ist month 

of the 6th year of the Republic of 

China. 

The Chinese Minister %f Foreign Affairs has the honour to 

acknowledge the receipt of the Japanese Minister's Note-Verbale of 

January 5th, stating that 

(Japanese Note repeated) 
The Minister of Foreign Affairs has to state that hitherto the 
military cadets school has employed only officers of the national 
army as instructors, and there is at present no intention of employing 
any foreigners. 

AIDE-R9EM0IRE 

AIDE-MEMOIRE Jianded by the Japanese Minigter to Dr. Chen 
Chin'tao, Acting Minister of Foreign Affaire. 

Peking, the 18th day of the lOtti 
month of the 5th year of Taishg. 

According to the new treaty concluded last year respecting South 
Manchuria and Eastern Inner Moiigoh'a, Japanese subjects shall have 
the right of residence, travel and commercial and industrial trade in 
South Manchuria, and the right to undertake agricultural enterprises 
and industries incidental thereto in the eastern part of Inner Mongolia 
jointly with Chinese subjects. The number of Japanese subjects in 
South Manchuria and Eastern Inner Mongolia will, therefore, inevit- 
ably increase gradually. The Imperial Government of Japan considers 
it necessary to station Japanese police officers in these regions for the 
purpose of controlling and protectinc their own subjecta. It is a fact 
that a number of Japanese police officers have already been stationed 
in the interior of South Manchuria, and they have been recognised by 
the local officials of the localities concerned, since intercourse has been 
conducted between them. The Imperial Government of Japan 
proposes gradually to establish additional stations for Japanese police 
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officers in the interior ot South Manchuria and Eastern Inner 
Mongolia wherever and whenever necessary. The localities where 
such stations for police officers are to be established will, of course, 
depend upon the number of Japanese subjects residing thereat and 
therefore cannot be specified in advance. Since this will involve 
great expense, it is unlikely that many police stations will be establish* 
ed at once. The oi^anisation of such stations for police officers will 
also depend upon the existing conditions of the localities selected and 
the number of Japanese subjects residing atsuch places. There will 
be only a few Japanese police officers at each station as established. 
The more important duties of such police officers are as follows: — 

1. To prevent -Japanese subjects from committing criraea; 

2. To protect Japanese subjects when attacked; 

3. To search, arrest and escort Japanese prisoners under the 
jurisdiction of a Japanese consulate; 

4. To attend to the enforcement of consular orders in conuexion 
with civil cases, such as the duties of the registrar; 

5. Investigation and supervision of the personal standing of 
Japanese subjects ; 

6. Control and discipline of Japanese subjects who violate the 
provisions of treaties between Japan and China ; and 

7. To see that Japanese subjects abide by the provisions of 
Chinese police regulations when the agreement between Japau and 
China respecting the same should actually come into force. 

In short, the establishment of stations for Japanese police officers 
in South Manchuria and Eastern Inner Mongolia is based on consular 
jurisdiction, and its aim is efficiently to protect and discipline Japanese 
subjects, to bring about a completely satisfactory relationship between 
the officials and people of the two countries, and gradually to develop 
the financial relations between Japan and China. The Chinese 
Government is requested speedily tc recognise the demands precisely, 
as it has the estublishment of consulates and consular agents in the 
interior of South Manchuria in pursuance of the policy to maintain 
the friendly relations between China and Japau. 

THE ESTABLISHMENT OF POUCE STATIONS 

NOTE-VERBALE handed by the Japanese Minister to the Chinese 
Minister of Foreign Affairs. 

Peking, the 5th day of the Ist month 
of the 6th year of Taisho. 
In an aide-memoire handed by the Japanese Minister to (Dr.) 
Chen, late Minister of Foreign Affairs, on October 18, 1916, it was 
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stated that in consequence of tlie operation of the Treaty respecting 
South Manchuria and Eastern loner Mongolia, the Japanese subjects 
travelling and residing at those places will increase in number, and 
the Imperial Government, with a view to controlling and protecting 
those Japanese subjects, considers it necessary to increase the 
establishment of police stations, of which the Chinese Minister of 
Foreign Affairs is already aware. 

The Imperial Government considers that the said demand, in the 
event of its withdrawal, will expose the Japanese subjects visiting 
and residing at those places to danger, thus causing trouble and 
giving rise to serious complications with Chinese officials and citizens. 

Inasmuch as it is the duty of the Imperial Government to protect 
Japanese subjects and its right to control them, not only it cannot 
view such occurrences with indifference but, in view of the friendly 
relations of t!ie two nations, it also deems it its duty to take 
preciuitioijiii'v measures. 

As the stationing of Japanese police officers is but a corollary of 
the right of extraterritoriality, not to speak of the fact that it does 
not in the least prejudice Chinese sovereignty, it will help to improve 
the relations of the officials and people of the two countries and bring 
about the development of economic interests to- no small d^ree. 

Therefore the Imperial Government is convinced that the 
Chinese Government will, without doubt, give its consent, and the 
Imperial Government has to add that, while the Chinese Government 
is making up its mind and withholding its consent, the Imperial 
Government will nevertheless be constrained to carry it into effect in 
case of necessity. 

Reply 

Peking, the 12th day of the 1st month 
of the 6th year of the Republic of 
China. 

The Minister of Foreign Affairs has the honour to acknowledge 
the receipt of the Japanese Minister's Note-Verbale of January 5, 
stating that 

(Japanese note repeated) 

In reply the Minister of Foreign Affairs has to state that: 

Whereas by virtue of the new Chino-Japanese Treaty, "Japanese 
subjects shall be free to reside and travel in Soutli Manchuria and to 
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engage in buainesa and manufacture of any kind whatsoever; " and 
the Japanese and Chinese may jointly undertake agricultural enter- 
prises and industries incidental thereto in Eastern Inner Mongolia, 
the Chinese Government, in anticipation of the gradual increase in 
number of the Japanese subjects, therefore caused to be stipulated in 
Article 5 of the said Treaty that the Japanese subjects in South 
Mauchuria and Eastern Inner Mongolia shall submit to the Chinese 
police taws and ordinances, so as to enable the Chinese police to 
effectively discharge the functions of protection and control. 

Since the reason in support of Japanese proposal to station police 
officers was with a view to protect and control Japanese subjects, but 
as there are already treaty provisions, there is no necessity to station 
Japanese police officers, so as to avoid conflict with the Chinese 
police rights. 

As the seven principal functions of the Japanese police officers, 
detailed iu the aide-memoire of October ISth last, are those either 
which should properly belong to the Chinese police, or those which 
are provided for 1^ the existing treaties or those which are the duties 
of the constables (marshals) of consular courts, there is no necessity 
for the establishment of a Japanese police force. Hence the question 
of police cannot be associated with extraterritoriality and the Chinese 
Government canuot recognize it as a corollary (of the right of extra- 
territoriality ) . Ever since the conclusion of extraterritoriality 
treaties between China and the foreign Powers for several decades, do 
such claim has ever been heard. 

Although the Japanese Minister has repeatedly declared that the 
said police would not interfere with Chinese local administration and 
police rights, yet after serious consideration by the Chinese Govern- 
ment the stationing of foreign police within the confines of Chinese 
territory, no matter under whatever circumstances, is prejudicial to 
the spirit and form of Chinese sovereignty, teuding to cause misunder- 
standings on the part of the people, thus placing an impediment to 
the friendship of the two nations. 

Aa regards the Japanese police stations already established, the 
Chinese Government and the local authorities have repeatedly lodged 
their protests and have not accorded their recognition. Nor is the 
Chinese Government able to admit the reasons for the stationing of 
Japanese police officers as stated in the Verbale. 

This matter has no connexion with the Chengchiatun case, and 
at the conferences the Japanese Minister has repeatedly expressed the 
desire to detach it from the Chengchiatun case. The Chinese Govern- 
ment considers it necessary to request the Japanese Government to 
abandou the matter. At the same time, it is not to be construed as 
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meaniDg that the Chinese Government has recogniaed any action to 
carry the matter into effect. 

THE DEMANEfi ESUTUALLY AGREED TO 

NOTE from the Japanese Minister lo the Chinese Minister of 
Foreirpi Affairs. 

Peking, the 22nd day of the 1st month 
of the 6th year or Taislio. 

I have the honour to inform Your Excellency that, with regard to 
theChengchiatun affair, for the settlement of which several conferences 
have heen held between me and the Chinese Ministry of Foreign 
Affairs, prior to Your Excellency's assumption of othce, the articles 
set forth hereunder have been mutually agreed upon and, with the 
exception of such niodi^cations and alterations to the phraseology, as 
have been tronaidered, no further negotiation is possible. I, therefore, 
take this opportunity to submit the same to Your Excellency's con- 
sideration, and to request that a reply to that effect will be given. 

1. The General commanding the 28th Division to be reproved. 

2. The Chinese military officers responsible for this incident to 
be punished according to law. If the law provides for severe punish- 
ment, such punishment will be inflicted. 

3. An official proclamation to be issued in the districts where 
there is mixed residence for the information of the soldiers and the 
people in general, to the effect that Japanese soldiers and subjects 
shall be accorded considerate treatment. 

4. The To Chun of Fengtien Province to express, in an 
appropriate way, his regret to the Governor of Kwantung and the 
Japanese Consul-General in Mukden, when they are together at Port 
Arthur, but the method of this expression is left to the discretion of 
the said Tu Chun. 

5. A solatium of $500 is to be given to the Japanese merchant, 
Yoshimoto. 

I avail, etc. 



Peking, the 22nd day of the 1st month 
of the 6th year of the Republic of 
China. 
I have the honour to acknowledge the receipt of Your Excel- 
lency's note of to-day, stating 
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(Here follows the Japanese Minister's Note) 
In reply, I have to state that I have taken note of the above 
articles which I find are contained in the minutes of the several con- 
ferences and the records of this Ministry. 
I avail, etc. 

WITHDRATAL OF JAPANESE TROOPS 

NOl^E from the Chinese Minister of Foreign Affaire to tht 
Japanese Minister. 

Peking, the 22nd day of the 1st mouth 

of the 0th year of the Kepublic of 

China. 

With regard to the Japanese soldiei-s despatched by the Japanese 

Government and stationed between Ssupinkai and Chengchiatun, I 

have the lionour to inquire of Your Excellency as to the date when 

they will coiunicnce to be withdrawn and also the date when the 

withdrawal will be completed. 

I shall be obliged by a reply setting forth the above details. 
I avail, etc. 



Peking, the 22nd day of the 1st month 
of the 6tli year of Taisho. 
I have the honour to acknowledge the receipt of Your Ex- 
cellency's note of to-day, asking for the withdrawal of the Japanese 
soldiers stationed between Ssupinkai and Chengchiatun. The Imper- 
ial Government of Japan is of the opinion that the entire additional 
forces sent to be stationed at the said places in consequence of the 
occurrence of the Chengchiatun affair will be withdrawn, as soon as 
the whole arrangement embodied in the five articles which were 
agreed upon at the Chengchiatun negotiations has been carried out. 
I avail, etc. 
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